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DECI SION
SHANK, Menber: This case is before the Public Enpl oynent

Rel ati ons Board (PERB or Board) on exceptions filed by both
parties to the proposed decision of the adm nistrative |aw judge
(ALJ). The case arose out of an unfair practice charge filed by
the Associ ation of G aduate Student'Eanoyees (AGSE) agai nst the
Uni versity of California at Berkeley (University or UCB) alleging
vi ol ations of section 3571, subdivisions (a) and (b) of the

H gher Education Enpl oyer - Enpl oyee Rel ations Act (HEERA or Act).?!

"MEERA is codified at Governnent Code section 3560 et seq.
Al'l references are to the Governnment Code unl ess ot herw se
specified. Subdivisions (a) and (b) of section 3571 state:

It shall be unlawful for the higher education
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
- on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se



AGSE alleges that it attenpted to negotiate with the University
on behal f of various classifications of graduat e students

enpl oyed by the University regardi ng wages, hours and other terns
and conditions of enploynment, and that it sought to have dues
deductions inplenented. AGSE further alleges that the University
refused to recogni ze graduate students enployed by the University
as enpl oyees for purposes of the Act, and refused to inplenent
dues deductions for graduate student enployees; A conpl ai nt

i ssued incorporating the allegations in the amended unf ai r
practice charge.? The University asserts that the persons
represented by AGSE are not enployees within the neaning.of

. HEERA® and, thus, the University has no obligation to deal wth

to interfere with, restrain, or coerce
enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

The University's exception that the ALJ erroneously stated
on page 2 of his decision that the conplaint incorporated the
original unfair practice charge has nerit. Rather, the conpl aint
i ncorporated the amended unfair practice charge filed on
March 27, 1984.

3HEERA section 3562(f) states:

"Enpl oyee"” or "higher education enpl oyee"
nmeans any enpl oyee of the Regents of the
University of California, the Drectors of
Hastings Coll ege of the Law, or the Board of
Trustees of the California State University,
whose enploynment is principally within the
State of California. . . . The board may find
student enpl oyees whose enpl oynent is
contingent on their status as students are
enpl oyees only if the services they provide
are unrelated to their educationa



AGSE as an enpl oyee organi zation.*

obj ectives, or, that those educationa

obj ectives are subordinate to the services
they perform and that coverage under this
chapter would further the purposes of this
chapter.

“aiginally, the University and AGSE entered into a
stipul ati on wherein AGSE agreed to litigate fifteen designated
classifications. (See Joint Exhibit No. 1, para. 11.) O these
.classifications, only seven are before us; and are divided into
two groups: (1) Teaching Assistant (Title Code 2310), Associate
in - Graduate Student (Title Codes 1501, 1506, and 1511),
Teaching Fellow (Title Code 2300); and (2) Research Assistant
(Title Code 3299), Junior Specialist - Gaduate Student (Title
Code 3331), Post-Gaduate Research - Gaduate Student (Title
Codef 3241, 3244, and 3246), Assistant Specialist (Title Code
3320) .

The remaining eight classifications were resolved as

. foll ows: (1) Four classifications were withdrawn wi thout
prejudi ce by AGSE during the hearing [Language Assistant (Title
Code 2340), Research Associate (Title Code 3298), Research Fell ow
(Title Code 3296), and Physical Activities Assistant (Title Code
2330)]; (2) two classifications were deleted fromJoint Exhibit
No. 1 pursuant to an oral stipulation [Reader (Title Code 2850)
and Tutor (Title Code 2860)]; (3) one classification was conceded
to be enployees by the University in its post-hearing brief
[Acting Instructor (Title Codes 1401, 1407, and 1417)]; and (4)
two classifications, found by the ALJ to be enpl oyees under

HEERA, were not excepted to by either the University or AGSE

[ Nursery School Assistant (Title Code 2286) and Community
Teaching Fellow (Title Code 2305)].

Wth regard to the exceptions to the ALJ's failure to
i nclude Readers, Tutors and Acting Instructors in his Oder and
Notice, we find that the ALJ was correct in not including the
Readers and Tutors in the Order and Notice. The parties
stipulated that these two classifications were to be deleted from
paragraph 11 of Joint Exhibit No. 1, which specifically lists
those classifications AGSE intended to litigate at the unfair
practice hearing. W find that the parties, in effect, agreed
not to litigate these two classifications.

As to the Acting Instructor classification, the University,
inits post-hearing brief, states that it "hereby withdraws its
.opposition to. the designation of Acting Instructor (Title Codes
1401, 1407, and 1417) as enpl oyees within the provisions of
section 3562, subdivision (f)." Since the parties did not
stipulate to exclude this classification, and it was fully
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The ALJ found that graduate students appointed to the
classifications of teaching assistant, teaching associate,
teaching fellow, comunity teaching fefloma nursery schoo
assi stant and those research assistants paid hourly, are
enpl oyees for purposes of HEERA. The ALJ further found that the
graduat e student classifications of nonhourly research assistant,
research assistant specialist, junior specialist and postgraduate
researcher are not enployees. He concluded that t he Uni versity
did not violate HEERA in its inplenmentation of work-study funding
for the disputed classifications, but had violated HEERA by its
refusal to deduct dues from those graduate students found to be
enpl oyees.

The Board, after review of the entire record, affirms in
part and reverses in part the ALJ's proposed decision, in
accordance with the discussion bel ow

SUMVARY OF THE FACTS

The University of California is a public, state-supported
institution. This case involves only the Berkel ey campus, one of
ei ght canpuses within the system offering undergraduate and
graduate instruction and professional educationf.

By statute, the University of California is designated as
the primary state-supported academ c agency for research with
exclusive jurisdiction in public higher education over |

instruction in the professions of |law, nedicine, dentistry, and

litigated, we conclude that the classification of Acting
| nstructor should be included in the Order and Noti ce.
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veterinary nedicine. Additionally, the University of California
“has sole authority to award doctoral degrees in all fields,
either alone or jointly with the California State University.
The University of California is also required to provide

under graduate education to the top one-eighth of the high school
graduates in the state.

Consistent with its mssion, UCB offers |ower division,
upper division, graduate, professional, and post-doctoral
prograns. The G aduate Division at UCB has 101 programnms, 93
of fering Masters (MA) and Doctor of Philosophy (Ph.D.) degrees,
and 8 offering only the MA degree. Cenerally, the MA degree
follows conpletion of a specified nunber of advanced courses and
either a thesis or a conprehensive exam nation. The Ph.D. degree
is primarily a research degree. The Ph.D. programtrains
graduate students in how to conceptualize research, develop a
research problem carry out the research project, and present the
results of the extensive research in a dissertation.

General Iy, a graduate student seeking a Ph.D. degree will
conpl ete a nunber of course requirenents which vary anong the
depart nments. Sone departnents require conpletion of a series of
predeterm ned courses, others direct students to courses to
solidify know edge in particular areas, and still others gear
course requirenents to the students' own particular interests.

At the departnmental |evel, there may or may not be a required
~written or oral examnation prelimnary to the Gaduate Council's

qual i fying exam nation for the doctorate. Once the departnent



signifies that the student is ready, the student is scheduled to
take and pass a series of qualifying exam nations. Wthin one
year of passing the qualifying exam nations, the student nust
file an application for candidacy for the Ph.D. degree, conplete
a dissertation and defend the dissertation in an oral
exam nat i on.

Graduate students are admtted to departnents after a
'screening process in the Gaduate Division and an fntense revi ew
by the particular departnent. |In sone departnents, the
availability of positions in the disputed classifications wthin
t he departneht is a major factor in the nunber of students to be
admtted. Conpetition with other institutions for the nost-
qualified students has resulted in sone departnents virtually
guaranteeing financial support to admtted students by
appoi ntnent to these classifications for the duration, or a
portion of the duration, of their stay in the graduate program
I n such departnents, the decisions on the nunber of students is
-made only after available resources for teaching and research -
positions are identified. Students who have their own nmeans’ of
support, whether through a private source, a fellowship, or a
schol arship, may also be adnmtted to the graduate program
aligned with an advisor, permtted to select their areas of
interest and undertake research in the same manner as students in

the disputed classifications.

. GRADUATE STUDENT ENMPLOYNMENT

- The disputed classifications are easily divided into two



groups. The classifications of teaching assistant, teaching
associ ate, and teaching fellow require the graduate student to
act inthe role of an "instructor." The classifications of
research assistant, junior specialist, assistant specialist and
post graduate researcher require the graduate student to act in
the capacity of a "researcher.”™ Wiile the functions of the
graduate student instructor (GSI) and graduate student researcher
(GSR) may be different, as graduate student enpl oyees, they share
several characteristics. This decision will address the conmon
traits first, and then examne in nore detail, the findings that
are specific to the researcher and instructor groups.

As a basic rule, graduate student enployees are to be
enpl oyed, at _a maximum, half-tinme. Sonme positions, however, are
quarter-time and the actual nunmber of hours worked varies,
dependi ng on a nunber of factors including the departnent and the
classification. The evidence reflects various reasons for the
half-tinme limtation. The University's witnesses testified that
the limtation is grounded in a policy that a gradUate student is
a student first and forenost, and that enploynent in excess of
hal f-time would detract fromthe student's academ c pursuits.
The record also reflects the fact that the University receives
state funding on the basis of full-time enrollnment and that
students enployed at the University nore than half-tine cannot be
counted as full-tine students.

Once admtted to a graduate degree program the student nust

be continuously enrolled (registered) each senester until all



requirements are conpleted. To neet "academc residence," a
graduate student nust enroll for at |east four units of upper

di vi si on undergraduate or graduate degree course work. \While
sone variation exists between departnents and classifications,
graduate students working as GSIs and GSRs generally nust

mai ntain full-tine residency, eight units or nore. Students not
currently registered while appointed, such és t hose appointed in
the summer term are required to have been registered during the
terns preceding and followi ng their appointnent.

Students receive unit credit towards the residency
requirement not only for course work, but also for their work as
graduate student enpl oyees. Thus, for exanple, teaching
assi stants (but not teaching associates or teaching fell ows)
receive unit credit for teaching or for taking a pedagogy course
in conjunction with a teaching assistantship. St udent s wor ki ng
as researchers receive unit credits towards residency for their
di ssertation research work, whether or not they are enployed in
the disputed classifications. |In sone cases, the unit credit
received may concurrently fulfill academ c degree requirenents.

I n other cases, unit credit may be awarded solely to allow the
students to neet the residency requirenent and does not count
toward fulfilling academ c degree requirenents. GCenerally, a
student receiving unit credit for graduate student enploynent

al so receives a grade of satisfactory or unsatisfactory.

The evidence in the record reflects that graduate students

are treated as students in sonme respects and as enployees in



others. Gaduate students enployed in the disputed
classifications follow registration procedures and pay

regi stration fees, educational fees, UCB fees and, if
appropriate, nonresident tuition fees, on the same terns as other
students. They conplete student fornms such as class
matri cul ati on fornms, schedul e request and change forns, and
petitions to change grade option.

On the other hand, graduate student enployees are al so
required to conplete the sane enploynent forns used by UCB for
ot her enpl oyees, including, inter alia, a personnel action form
personal data form State Oath of All egiance, patent agreenent,
Enpl oyee Federal - State Wt hhol di ng AIIoWance Certificate,
academ ¢ bi ography personnel form and ethnic identity form
They receive an enployee identification nunber and i dentification
card.

The enpl oyee benefits received by graduate student enployees
are fairly limted in nature. The graduate students do not
participate in health benefits available to full-tinme UCB
enpl oyees, but rather are eligible for the out-patient treatnent
avai lable to all students. They do not receive UCB retirenent
benefits, dental insurance, short-termdisability insurance, or
paid life insurance. Social security paynents are not deducted
fromtheir paychecks. G aduate students do not get paid
vacation, nor do they formally accumul ate sick | eave, although
~sone evidence suggests that their pay is not docked for absences.

- The students are exenpt from unenpl oynent insurance coverage but



are, at least in sone instances, covered by worker's
conpensati on.

Graduate students are not subject to the University's |ayoff
policy because, according to an Ofice of the President
menor andum

Such student appointees are enployed for
specific periods and failure to reappoint is
to be considered a term nation rather than a
layoff. Separate considerations,
particularly relating to the quality of the
student's academ ¢ work and his progress
toward his degree objectives take precedence
over the considerations of |ayoff policy.
(UC Exhibit No. 14.)

According to the University's Academ c Personnel Policies
~and Procedures Manual -(APM), the grievance procedures applicable
to UCB enpl oyees® generally are applicable to graduate student
enpl oyees only insofar as grievances that affect their status as
enpl oyees, as opposed to their status as students. Thus, for
exanple, termnations resulting from scholastic deficiencies are
not, according to the APM subject to the grievance procedures.

A term nation based solely on poor job performance woul d be
subject to the grievance procedures. Yet evidence adduced at the
hearing indicated that, in practice, graduate students do not use
t hese grievance procedures: graduate student grievances,
including those relating to GSI and GSR appoi ntnents, are dealt

with through a committee of the Graduate Council or through the

®The APM sets forth a three-step procedure overseen by the
- chancel l or, for resolution of grievances filed by academ c
appoi ntees who are not nenbers of the Academ c Senate (regular
faculty menbers).
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Dean of the Graduate Division and not by the adm nistration.

Most graduate student enployees are paid a set nonthly rate
based upon the classification they hold and the nunber of nonths
they work annually. The University attenpts to equalize the
anounts of pay accorded GSIs and GSRs to avoid one classificatfon
bei ng preferabl e over another.

In classifications with salary steps, such as junior
speci al i st, assistant specialist, and postgraduate researcher,

t he graduate student appointees are appointed to the first steps
only, with the higher step positions being awarded to
nonstudents. UCB does not nove graduate students through the
~steps based upon length of time within the classification.

Graduat e student salaries are based upon information
provi ded by a network of universities and research | aboratories
and on results of consultations with the Coordi nating Cormittee
on Graduate Affairs and the Graduate Division. The amount of
salary is also based on an assessnent of the entire financial
‘requi renents of graduate students, such as tuition, fees, and
stipends associated with research and teaching positions. Salary
i ncreases for graduate student enpl oyees have been based on
increases in tuition and fees assessed by the University, and
have, at tinmes, exceeded raises given to other UCB enpl oyees.

Al l graduate student enployees are paid nonthly fromthe
Uni versity's payroll office. Wth the exception of the hourly
enpl oyees, graduate students are paid the full amount each nonth

even though classroons or |aboratories may not be open because of
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vacations or holidays. Federal and state taxes are withheld from
pay warrants.?®

The record supports the University's view that appointnents
to the disputed classifications are in the nature of "stipends”
for the support of students during their graduate studies. Sone
depart nents, notably the sciences, provide a conmtnent of
support through the use of teaching assistantships or research
assi stant ships, or a conbination thereof, to students admtted.
Yet only, about 30 percent of the departnments take financial need
into consideration in nmaking the appointnents. Unlike
fell owships, or other forns of financial aid available to
graduat e students, appointnents to these disputed classifications.
are made primarily on nerit and conti nued adequate progress
towards a degree.

1. ATE STUDENT | NSTR

A. GSI  CLASSI FI CATI ONS

At issue herein are the GSI classifications of teaching
assistant, teaching associate, and teaching fellow \Vhile the
use of different data bases by the University and AGSE produced
different results as to the nunber of GSIs in the various

classifications at issue, an averaging of the figures reveals

*The record is unclear as to whether the graduat e students
in the disputed classifications actually received tax exenptions
under the provision in the Internal Revenue Code (Section 117)

t hat provides for exenptions for schol arships and fell owships.
“Post-hearing 1986: anendnents to Section 117 specifically provide
that such incone is not excludable. In any event, we do not find
the tax issue dispositive.
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that approximately 1100 GSIs were teaching assistants in 1984,
570 were teaching associates, and 2 were teaching fell ows.

1. Teaching Assistants (TAs)

TAs are used primarily in freshman and sophonore cl asses
with large enrollnments. TAs attend the lecture sessions gi ven by
a menber of the faculty, up to four or five hours per week. They
nmeet up to three tine a week with 15 to 60 students for an hour
di scussi on session. During the discussion sessions, the TAis
often called upon to answer students' questions regarding the
mat eri al presented during the course lectures and to expand on |
materials referred to in the lectures. The TA nay be responsible
-for assigning, reading and gradi ng student assignnents.

Typically, the TA has office hours at set tinmes during the week
for students to obtain additional help with course materials. In
courses with laboratory sessions, TAs will |ead undergraduates

t hrough the assigned experinents and the witing of reports. The
TAw |l also be involved to varying degrees in preparing, reading
and grading exam nations, including md-terns and finals.

Appoi ntees to the TA positions are required to be registered-
graduate students in full-tinme residence and serve under the
active tutel age and supervision of a faculty nmenber. The faculty
menber in charge of the course selects the textbook or materials
used in the course. |In sonme courses, the supervising faculty
menber will share in conducting the discussion sessions or
nonitoring the progress of the |aboratory operations, and wll

participate in the reading and grading of exam nations.
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‘The working relationship between the faculty nenber feaching
the course and the TA varies from one where weekly neetings occur
to review the substantive materials, schedules of exans, etc., to
one where virtually no neetings occur, save for an initia
orientation neeting of the inétructor and all the TAs. Both the
faculty and the TAs, in alnost all cases, are evaluated by the
students at the end of the course. In sone departments, faculty
menbers evaluate the TA as well. The evaluations, in sone cases,
are kept in the graduate student's academc file.

Teachi ng assi stant appointnents are made by a commttee of
faculty nenmbers, by preference of an individual faculty nmenber
who wi shes a particular TA to assist himor her in teaching a
course, by an adninistratiye aide within the departnent, or by a
head TA, another graduate student who is given admnistrative
responsi bility for assigning TAs and insuring class schedul es and
assignnments are net.

Graduate students are often given a preference for classes
they wish to teach as a TA  Sone deparfnents secure lists of
preferences from students who rank courses they would accept for
assignnment: the departnents then attenpt to align the students’
preferences with the departnents' needs for staffing.

TAs may be appointed either quarter-time or half-tine.

Those students appointed quarter-tinme work only ten hours per
week and receive one-half the conpensation of the students
enpl oyed hal f-time. Appointnents generally may not exceed half-

time. Exceptions to the half-time rule nmust be requested through
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the student's graduate advisor, endorsed by the departnent head
and, if applicable, the dean of the school or college, and then
be submtted to the Graduate Division for approval. Typically,
the work hours for a half-time TA are fifteen to twenty hours per
week. Certain periods during the termmy require nore hours,
i.e., when the TAs are grading or readi ng exam nati ons.

Unli ke funding for the other teaching classifications in
di spute, the University receives funds directly fromthe state
for salaries of TAs based upon a ratio of TAs to undergraduate
enrollment. In recent years, the University has been attenpting
to lower that ratio and has made budget proposals to increase
funding for additional TA positions.

2. Teaching Assoqciates

The teaching associates are appointed tenporarily, are not
under consideration for appointnment in the professor series, and
provide, on a no nore than half-tinme basis, independent
instruction in |ower division courses. M ni mum qual i fi cati ons
- are possession of a MA degree or equivalent training, and at
| east one year of teaching experience. I n sonme circunstances,
the Gaduate Division waives the mninmumqualifications. For
exanple, if there is insufficient funding for TA positions, then
the sane graduate students can be appointed as teaching
associ ates.

The teaching associate classification is supposed to be used
for graduate students who are responsible for the entire

instruction of a lower division course, including |ecturing,

15



hol di ng office hours, |eading discussion sections, and reading
and gradi ng papers and exans. A teaching associate is not
assigned to teach an upper division or graduate course or course
section except with the approval of the Canpus Commttee on
Courses of Instruction.

In practice, use of the associate title varies. In sone
departnents, the appointnment is a sinple alternative to a TA
position, where a lack of .sufficient TA positions existé. In
such cases, the duties of the teaching associate are exactly the
sane as a TA's duties. Generally, graduate students have served
in TA positions before becom ng teaching associ ates, although the
sane students nmay at a later tine be again assigned a TA
posi tion.

Teachi ng associates earn a few dollars nore per nonth than
is earned by the TAs. The departnents receive no state funding
for these positions but nust fund them from tenporary academ c
savings resulting fromallocated salary positions that are
unfilled or for which the faculty nenber is on | eave.

3. Teachjng_Fellows

The teéching fellow classification is for a registered
graduate student in full-time residence who has advanced to
candi dacy for the doctorate degree, or otherw se has achieved
appropriate professional maturity, and who has been choseh,
because of conpetence, to conduct the entire instruction of a
.group of -students in a |ower division course under the general

supervision of a regular faculty nenber. Appointnent, as with
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the other GSI classifications, is limted to half-tine.

The -term of appointnment to a teaching assistant, teaching
associ ate, and teaching fellow position is for one year or |ess
and is self-termnating, unless the appointee is otherw se
notified. The University takes several factors into account when
it evaluates a graduate student's request to be reappointed to a
particul ar position, including whether: the GSI has provided
gqual ity education to the undergraduates; t he departnent needs the
position to recruit new students into the departnent's program
t he i ncunbent has alternative sources of support; the GSI wll
receive a greater educational benefit by assisting in the sane
course again, by assisting in a different course, or by
concentrating on other parts of his or her educationa
experience; and the GSI is nmaking appropriate progress towards a
graduate degree and is in good academ c standing. The total
| ength of appointnment nmay not exceed four years (including in the
aggregate, enploynent as reader on annual stipend, TA, teaching
fellow, and/or associate). As with the half-tine rule, an
exception to the length of appointnment rule may be requested
t hrough the student's advisor, endorsed by the departnent head
and the dean of the school or college, and submtted for approval
by the Gaduate Division. Even wth such exceptions, appointnent

cannot exceed a total of six years.

No nore than a handful of GSIs are hired into faculty
positions at UCB after their degree work has been conpl et ed.

Thus, once they have reached the maxi mum nunber of years of
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appoi ntnent, the great majority have no expectation of continued
enpl oynent .
B. SERVI CES PROVI DED BY GSl s

The record reflects that, under the current arrangenent, the
University relies heavily on GSIs in providing undergraduate
education at the UCB. The predominate work of GSIs is in the
"service" courses, which are courses offered by a departnent for
under graduate students not enrolled in that departnment. The GSls
are responsi ble for 58 percent of the |ower division class
neet i ngs.

The nunber of TAs each departnent obtains is set by the
adm ni stration. The use of TAs within each departnent vari es.
Departnents with high undergraduate enroll nments use over half
their graduate students as TAs in any particul ar senester. Sone
departnents have nore students interested than there are TA
positions available. Sone departnents |ack a sufficient nunber
of students to neet their needs and may appoint graduate students
from ot her departnents to TA positions. |

The Graduate Division does not require training for GSIs in
any departnent, yet sone departnents offer courses or semnars in
teachi ng net hodol ogy. The students receive unit credit for these
nmet hodol ogy courses, which usually |ast one senester, and are
often given simultaneously with the first teaching assignnent.

Al t hough the University's pervasive use of GSIs is
- extensively docunented in the record, the record also supports a

finding that the University could operate its undergraduate
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programw thout them Instead of specifically limting GS
positions to registered students, the record indicates the
Uni versity could replace GSIs with nonstudent instructors at a
| esser cost. Many institutions of higher learning run full
under graduate progranms w thout the use of CSIs.
C RELATI ONSH P OF SERVI CES TO EDUCATI ONAL OBJECTI VES

Teaching as a fornal requirenenf for the Ph.D. is set at the
departnental |evel. Sixteen departnents require teaching for the
graduat e degree. The record reveals several reasons why the
ot her departnents have limted or no teaching requifenents. Sone
departments cannot provide all their graduate students teaching
.opportunities because they have only a small undergraduate

program no undergraduate program or insufficient funds to

. provide teaching opportunities for all graduate students. Sone

graduate students have such Iimted fluency in the English .

| anguage that they cannot teach in English. Sone departnents
have such a tradition or policy of having graduate students teach
that they have felt no need to inpose a teaching requirenent.

Al t hough teaching is required in only sixteen departnents, nearly
three-fourths of all graduate students serve as GSlIs sone tine

during their academ c careers.

The reasons a student might apply for a GSI position, even
t hough teaching is not a degree requirenent for that student, are
varied. (Qbviously, teaching experience is particularly valuable
to those students seeking a teaching career. Wiile the record

evi dences no exact figures as to the nunber of graduate students
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pursuing careers in academ a, the evidence does support a
conclusion that teaching figures promnently in the career
aspirations of a high proportion of graduate students. Job
listings for teaching appointnments at colleges and universities
generally list teaching experience as a preference, if not a
requi renment. Letters of recommendation virtually always discuss
teaching ability, either as the second topic, after research, or
sonetines as the primary topic, when the letter is addressed to a
non-research institution.

Wil e many of the AGSE witnesses testified that their
teaching work was of little value to themor had no relation to
their dissertation or field of study, University w tnesses
stressed the educational value of teaching for all graduate
students, whether or not they planned to pursue careers in
academ a. Many of the professors who testified extolled the
benefits of the GSI experience in terns of its being a valuable
tool of preparation for initially, the oral qualifying
~exam nations and, later, the oral defense of the dissertation.
By teaching a course, the GSIs not only cone anay with a firner
~understandi ng of the basic course materials, but also with an
increased ability to think on their feet, organize their
t houghts, and communicate clearly and effectively, all skills
befitting a scholar no matter what career path is taken. These
skills are learned and then honed by: (1) attending |ectures by
the faculty nmenbers that enable the GSI to answer students'

questions or to lead a discussion session; (2) the fielding of
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questions in sessions or |labs; and (3) the reading and gradi ng of
student assignnents and exam nations.

The graduate students called by AGSE testified extensively
about conflicts that arose between the teaching duties ana their
own graduate work. The hours of class or sessions with students,
| aboratory duties, reading and gradi ng papers, especially during
exam nation time, resulted in less tinme devoted to their own
course of study or research. They testified that while they
m ght have been encouraged to teach for two or three terns, they
were often discouraged by their faculty advisors who feared the
feaching woul d -del ay progress on their dissertations. The
evi dence al so shows, however, that the departnments assess the
students own degree progress in making assignnents and renew
appointnments only if the gfaduate student is in good academ c
standi ng and nmeki ng satisfactory progress towards the degree.

I11. GRADUATE STUDENT RESEARCHERS

A GSR CLASSI FI CATI ONS

The second group of classifications in dispute are those of
research assistant, junior specialist, assistant specialist and
post graduate researcher (GSRs). Wile the use of different data
bases by the University and AGSE produced different results as to
the nunber of GSRs in the various classifications at issue, an
averaging of the figures reveals that approximately 1300 GSRs
were research assistants in 1984, 64 were junior specialists, 515
.were assistant specialists, and 280 were postgraduate

r esear chers.

21



1. R rch [ stant
A "research assistant” is defined in the Academ c Personne
Policies and Procedures Manual (APM as a graduate student in the
Uni versity:
. wi t h hi gh schol arshi p standi ng who
serves wth or wthout salary but whose
appoi ntment nust be part-time. The appointee
does research under the direction of a
faculty nenber and may or may not coll aborate

in the publication of research as determ ned
by the faculty nenber directing the work.

2. Specialist Serjes

Assi stant specialists and junior specialists are academ c
appoi ntees who are engaged in research in specialized areas and
-who do not have teaching responsibilities. Criteria for .
appoi ntnment are performance of research in specialized areas,
pr of essi onal - conpetence and activity, and University and public
servi ce.

3. Postgraduate Researcher

Al t hough the postgraduate researcher title is used for
students and nonstudents, the three title codes in dispute are
limted to registered graduate students, whose appointnents are
[imted to half-tinme. Appointnents to these positions engage in
research.

B. RELATI ONSH P OF SERVI CES PROVI DED BY GSRs TO EDUCATI ONAL
OBJECTI VES :

The University of California is the "primary State-supported
academ c agency for research.” It is also, however, a research-

educational institution: it exists also for the purpose of
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produci ng researchers. The Ph.D. is essentially a research
degree, granted upon fulfilling the departnent's requirenent that
t he student denonstrates ability to conduct research. The degree
is awarded upon the student's conpletion, submssion and approva
of a dissertation setting forth the student's identification of a
probl em nethods of exam nation, and the concl usions drawn from
t he research

Research is funded by the University itself or by a grant
obtained by a faculty nenber's direct application to outside
agencies for extramural support. Extranural grants contain
conditions that nust be adhered to by the faculty nenber.
Progress reports to the grantor are required periodically. The
evi dence indicates the granting agencies are aware that a direct
by- product of these grants is the training of graduate students
to do research

The University oversees the appropriateness of the research-
grant activity of the faculty. The University's regul ations
provide that the University's participation is limted to
activities that lead to extension of know edge or increase the
effectiveness of teaching.

Research done by the graduate student contributes to the
grant purposes and will often lead to interim publication that
t he graduate student coauthors with the faculty nenber securing
the grant. The sane research will often lead to discovery of and
constitute the core of the student's dissertation.

The record reveals a wde variety of practices in the
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utilization of GSRs in the various departnents; therefore, our
findings are limted to general observations. Cenerally,
research enpl oynent opportunities are apportioned as a neans of
finaﬁcial support to attract graduate students to UCB. A few
departments conbi ne teaching and research enpl oynent
opportunities with a comnmtnment of financial support. Such
departnments admt students with a guarantee of support for a
period of tinme conmensurate with the normative time identified by
the departnent.’” Qher departnents provide assurances that they
wi Il do everything possible to provide support to the students,
~either in the formof teaching assistantships or research

assi stantshi ps, but make no guarantee that such support will be
provided for the duration of the students' efforts towards their
degrees. Sone departnents make assurances of support to a
portion of the students who are adnmitted. For instance, the top
candi dates, varying in nunber depending on the size of the
departnent, are given assurances of support for the duration of

t heir candi dacy, while others are admtted with no such

assur ances.

The anmount of support varies anong departnents but are the
same Wi thin each departnent. Typically, departnents use a mx of

grant funds, research assistantship funds, teaching assistantship

'Normative time is that number of years a departnent
establishes as the tine within which a student should be able to

~conplete the degree requirenent. It differs fromdepartnent to
departnent. It insures that students will get their degrees

wi t hout undue delay and will enable the departnment to take in new
students.

24



funds and departnental discretionary funds to bring each
“ supported student to the departnmental |evel of support.

Generally, in the science and engineering departnents,?®
adm ssion of students is based on the departnent's ability to
guarantee financial support for the students, and a determ nation
that the departnment's ongoing research will be of benefit to the
students. Upon adm ssion, there is a systematic process of
aligning each student wth a particular faculty nmenber to
establish a one-on-one relationship. The alignnent process
varies, but the concept is that, through contact with the
professors in the departnent, the student will select an area of
interest for his or her individual pursuit of research. The
student's preferences, along with the faculty nmenber's
objectives, will bring the student and faculty nmenber together to
work in a joint effort to acconplish both the faculty menber's
research interest and the student's research project leading to

the dissertation.

The research undertaken by the student nmay be aligned with
an ongoi ng research project or the pursuit of a new undertaking
within the general area of the faculty nmenber's research project.
In any event, the work of the graduate student may ultimtely
constitute the essence of his or her own research leading to the
di ssertation upon which the degree is granted. The hours worked

by the student bear no relationship to the percentage of the

3Approximately two-thirds of the GSR positions are in the
science and engi neering departnents.
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appoi ntnment, and are left up to the student's own determ nation
to.acconplish the research. The student receives unit credit for
the research work, which may satisfy the entire departnental
resi dency requirenent.

The di sputed classifications also include students engaged
in wrk that may or may not lead to their own dissertation wor K.
Testi nony suggested that, at the begi nning of graduate school,
students do not necessarily know what specific subject wll
evolve into a dissertation subject. Rather, through the process
of study and discussion wth faculty and wwth a research advisor,
topics of interest begin to energe. Even then, a topic nmay alter
or change direction once undertaken.

A few research assistantships are also used for appoinannts
i n nonsci ence departnents where the duties are unrelated to the
graduate student's own research work. These appoi ntments are on
an hourly basis, and unlike the general appointnent term of one
academ c year, are for less than a year or terﬁ1 No academ c
credit or credit towards residence is accorded for these
appoi nt nent s.

Finally, sone GSRs may be assigned to performactivities
clearly unrel ated to dissertation research, such as clerical
t asks, manuscript reading, bibliography preparation, fibrary
errands or even, in one instance, chauffeuring.

Al l graduate students within each departnent, whether
appointed to the disputed classifications or not, are treated

precisely the sane. Adm ssion, orientation, alignment with a
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research advisor and undertaking research with a faculty nenber,
‘hours of work, and units of credit given are indistinguishable
bet ween students supported by these classifications and those who
are not.

The record reflects several benefits to the University
accruing fromits appoi ntment of GSRs. For exanple, the GSRs'
contributions to the research projects in the form of actual
hands-on research enables the principal investigator to conplete
the project and increases the likelihood that the faculty
menber's research will be funded agai n. ﬁaculty menbers may
i nclude publications that were coauthored by graduate students on
their own curriculumvitae. The research acconplishments
t hensel ves are a factor in the faculty nenbers’ own pronotional
aspirations. Gants often fund not only salaries for |ab
personnel, but the project equipnment that is retained by the
Uni versity after the research project is conpleted. Furthernore,
grants generate incone for the University in the form of overhead
fees. Finally, UCB' s reputation is enhanced in the academ c
community by the success it has in obtaining grants. UCB' s
reputation attracts nore graduate student applications and
potential faculty interest in a financially well-supported
instftution. While the contribution of GSRs to the University
cannot be mnimzed, the faculty and University benefit in the
sane way fromthe research of graduate students not in the

di sputed cl assifications.
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DI SCUSSION
l. [HE STATUTE AND CASQE | AW

This is the first case before the Board considering the
status of graduate students at the University.® The Board is
asked to determ ne whether the classifications Iitigated herein
are entitled to the protection accorded enpl oyees under HEERA.
Gover nnment Code section 3562 subdivision (f) of HEERA (hereafter
subdivision (f)), commands that we apply a two-prong bal anci ng

test to determne if graduate student enployees are covered under

- °I'n New Haven Unified School District (1977) EERB Deci sion
‘No. 14, - the Board considered the status of student intern
teachers who were pursuing their education at the sane tine they
were hired as interns by the New Haven Unified School District.
The interns had baccal aureate degrees but no educational teaching
credentials. The interns perfornmed all of the regular functions
of a teacher and had conplete responsibility for the classes
taught, but were closely nonitored by teachers. The Board held
t hat al though they were paid at |east a m ni rumwage and '
functioned as teachers, the duties were incidental to their
status as students and they could not be included in a bargaining
unit.

In Modesto Gty _Schools (1984), PERB Deci sion No. 384, the
Board found the classification of a Psychol ogi st-1ntern was
appropriately placed in the certificated unit. The Psychol ogi st -
Intern was not enrolled at the University, but worked full-tine
for Modesto Gty Schools under mnimal supervision; perfornmed the
sanme duties as the other school psychol ogists; and received the
sanme benefits as other certificated enpl oyees, but was paid 50
percent of a psychologist's wage. Wile interns had no guarantee
of continued enploynent, the district had hired forner interns as
regul ar psychol ogi sts. The Board held that participation in an
internship required to qualify as a school psychol ogi st was not,
in and of itself, determnative and found that the educationa
concerns in this instance were secondary to the services
per f or med.

“Both cases were-decided -under the Educational- Enpl oynent
Rel ations Act, and are inapplicable to the present case due to
HEERA' s uni que statutory |anguage in section 3562(f).
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the Act. That provision reads as foll ows:

(f) "Enployee" or "higher education

enpl oyee" neans any enpl oyee of the Regents
of the University of California, the
Directors of Hastings College of the Law, or
the Board of Trustees of the California State
Uni versity, whose enploynent is principally
within the State of California. However,
managerial, and confidential enployees shal
be excluded from coverage under this chapter.
The board may_find student enployees whose
enploynent |s_contingent _on_their status_as
students_are enployees only_if the services
they_provide are unrelated to their

tiona o_t
ssauu;_gg_mey peiio.t_m_alld__thalmr_age_um
this chapter would further the purposes
this_chapter. (Enphasi s added.)

The ALJ found-that GSIs, comunity teaching fellows, nursery
school assistants, and research assistants, when paid and
enpl oyed on an hourly basis, ! are enpl oyees under HEERA. The
ALJ further found that nonhourly GSRS are not enpl oyees.

The University excepts to the ALJ's interpretation of

subdivision (f) and application of The Regents of the University

of California v. Public Enploynent Relations Board (1986) 41

Cal .3d 601 (Regents).™ The University argues that the ALJ

YThese "hourly paid" research assistants can be further
identified as research assistants who (1) are paid hourly for
hours actually worked and reported; (2) average less than 20
hours per week; (3) are appointed for periods |less than an
academc year; and (4) do not receive credit for their work.

Ugpecifically, the University asserts that the ALJ (1)
msinterpreted and m sapplied the Board' s position on the
quantity of tinme spent by GSIs providing services; (2) failed to
gi ve proper weight to the evidence that learning to teach is
crucial to.graduate student careers; (3) incorrectly assuned t hat
t eachi ng' | acked i nportant ~educati onal value unless it .was
required by the departnment; (4) incorrectly focused al nost
exclusively on services perfornmed while dismssing educational
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shifted the burden of proof in this case to the University by-
engaging in the presunption that all graduate students are
enpl oyees unless the University establishes that the students
shoul d be excluded from protection under the Act. Secondiy, t he
University contends the ALJ wongly required educati onal
obj ectives to predom nate over services provided in order for the
students to be excluded.'? |
AGSE refutes the University's argunments and urges the Board
to affirmthe proposed decision on the graduate student
instructors and those graduate student researchers found to be
enpl oyees. ¥ Additionally, AGSE excepts to the ALJ's concl usions

t hat : (1) those graduate student researchers whose work is

objectives in a few paragraphs; (5 failed to accord appropriate
wei ght to the GSIs' status as students; (6) failed to consider
deci sions of other jurisdictions; and (7) incorrectly relied on
only one of HEERA s purposes. :

Additionally, with regard to the GSRs, the University argues
that the GSR classification should not be divided into two groups
with different status under HEERA. The University excepts to the
ALJ's finding that the group of hourly-paid research assistants
are enpl oyees under HEERA, and asserts that the ALJ erroneously
focused on the dissertation, rather than the total graduate
program in concluding that services predom nate over educational
obj ecti ves.

2To the extent that the ALJ's proposed decision can be
construed to inpose a burden of proof upon the University, we
agree wth the University's exceptions that the proper
construction of the statute requires the party seeking to
establish coverage under HEERA to show that the educati onal
obj ectives are subordinate to the services.

B disagree with AGSE's contention that the ALJ deci sion
is inconsistent regardi ng enployee benefits and-inconplete
regarding indicia of enploynent. Any such inconsistencies or
om ssions, if they exist, are inconsequential. '
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related to an academ c discipline but does not contribute to
conpl etion of a dissertation or degree are students; and (2)

t hose graduate students perform ng research services on sponsored
research projects which are directly related to the students
degree or dissertation are students.

In construing a statute, we begin with the fundanental rufe
that a court "should ascertain the intent of the Legislature so
as to effectuate the purpose of the law "™ (Myer v. Wrknen's
Conpensation Appeals Board (1973) 10 Cal.3d 222, 230.) Further,
a fundanental maxi mof statutory construction is that, where no
anbiguity exists, the intent of the Legislature in enacting é | aw
is to be gleaned-fron1the words of the statute itself, according
to the usual and ordinary inport of the |anguage enployed. In
ot her words, where the |anguage of a statute is clear and
unanbi guous, case |law holds that the construction intended by the
Legislature is obvious fromthe | anguage used. (Noroi an v.
Departnent of Admi nistration. Public Enployees' Retirement System

(1970) 11 Cal . App.3d 651, 654, hg. den.; MQuillan v. Southern

Pacific Co. (1974) 40 Cal.App.3d 802, 805-806; Hoyme v. Board of

Education (1980) 107 Cal . App.3d 449, 452; Great Lakes Properties,

Inc. v. Gty of Bl Secrundo (1977) 19 Cal.3d 152, 155; People v.

Boyd (1979) 24 Cal.3d 285, 294.)

To find that a student whose enploynment is contingent on his
or her status as a student is an "enployee" and covered by HEERA
the Board nust find either that the services rendered are

unrelated to the student's educational objectives, or that those
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educational objectives are subordinate to the services perforned
-and that coverage under .this .chapter would further the purposes
O HEERA.

The only discussion of the legislative history of
subdivision (f) is contained in the Regents case decided by the
California Suprene Court. However, .for the reasons stated bel ow,
we find that the factual backdrop of Regents is so unique that it
severely limts Regents' application to the instant case. In
Regents, the California Suprene Court considered the status of
i ndi vi dual s who had graduat ed fron1nedical school with a doctor
of nmedicine (MD.) degree and who worked at hospitals owned or
operated by the University. The enployees in question in
Regents, unlike here, worked full-tinme and engaged in no academ c
course work. . To qualify to practice nmedicine in California,

t hese individuals (housestaff) nust participate in an approved
residency program Generally, housestaff rotate through the

di fferent hospital services relevant to their specialty. The
resi dency programrequires extrenely long hours, usually 80 to
100 hours per week, and lasts two to six years depending on the
specialty. Fromthe first year of residency, housestaff are
involved in all aspects of direct patient care with little or no
supervision, and are even required to supervise other hospital
personnel, such as nurses and technicians. Housestaff salaries
vary, but they receive annual step and cost-of-living increases.
Housestaff also receive fringe benefits, including nedical |

coverage, nedical mal practice insurance, workers' conpensation
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i nsurance and paid vacati on.

I n addressing the status of housestaff, the court engaged in
an extensive analysis of, and conparison to, National Labor
Rel ati ons Board (NLRB) precedent and found that, unlike the
National Labor Rel ations Act (NLRA), HEERA expressly permts PERB
to find that students who render services related or unrelated to
their educational objectives are entitled to collective
bargaining rights in appropriate circunstances. ¥

In determ ning the status of housestaff, the Suprene Court
noted that the Legislature has not confined PERB to limt its
inquiry to the students' subjective state of m nd. PERB nust
| ook-further, -to services actually performed "to determne if  the
students' educational objectives take a back seat to their
service obligations."®™ (Regents. supra. 41 Cal.3d 601 at

p. 614.) In affirmng the Board' s decision that housestaff are

“The NLRB first addressed the issue of housestaff status in
Cedars-Sinai Mdical Center (1976) 223 NLRB 251 [91 LRRM 1398]
‘and hel d that housestaff were not enployees under the NLRA, since
they are primarily engaged in educational training and thus are
in an educational rather than enploynment relationship with the
hospital. The NLRB focused mainly on the purpose of housestaff
participation and paid little attention to the actual services
performed. In St. Care' s Hospital and Health Center (1977) 229
NLRB 1000 [95 LRRM 1180], the NLRB adopted a "primary purpose”
test which gave primary consideration to the students' subjective
intent in participating in the housestaff program The NLRB
found that the individual's interest in rendering services is
nore academ c than econom c and concluded that the students were
not covered by the NLRA

>The court provides no reasonabl e gui dance by which to
interpret .the "back seat" .test nmentioned above, although a review
‘of the~facts would~-indicate-the court put enphasis on.the
econom c inpact of the services rendered upon the operation of
the hospitals by the University.
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enpl oyees under HEERA, the court placed considerable enphasis on
the degree to which the University nmust rely on housestaff in
order to operate the hospitals, concluding it would not be

¥ Furthernore, the

possible to do so without their services.
court acknomAedgéd that PERB' s determ nation of whether granting
coll ective bargaining rights would further the purposes of HEERA
i nvol ves questions of fact and policy and recogni zed PERB s
expertise in this area.
1. UCB S CRADUATE STUDENT EMPLOYEE PROGRAM

In contrast to the facts in Regents, where the housestaff
work at the hospital constituted 100 percent of their studies,
t he present case involves students who work as GSIs and GSRs in
addition to their own studies. Were as only those individuals
who have conpleted their studies and graduated from nmedi cal
school with a MD. can participate in a residency program those
i ndividuals appointed to a GSI and GSR position nust be
regi stered graduate students. To assure that the student's
academ c progress is not inpeded, the GSI and GSR positions are
generally limted to a maxi mum of half-tine. Al though the
supervi sion varies in each departnent, the enphasis is on the
one-on-one relationship between the faculty nenber and the GSI or

GSR.  Significantly, appointnment and reappointnent to a

Lucus, (Canpbell) J., in his dissent, not unfairly
characterized the mgjority's conclusion as holding that the
"University has established its programas a device:for procuring
a cheap source of .skilled nedical labor to work in its
hospitals.” (Regents. supra. 41 Cal.3d 601 at p. 625)
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particular GSI or GSR position is based on several factors,

i ncludi ng whet her the graduate student is naking appropriate
progress towards a graduate degree and is in good acadenic
st andi ng.

In terms of salary, the GSIs and GSRs receive a fixed
stipend based on the financial requirenents of the graduate
students and the anount of the stipends offered by conpetitive
universities and research |aboratories. Step increases are not
avail able to the students in either the GSI or GSR.positions, and
cost-of-living increases are not automatically granted each year.
The stipends are nore in the nature of a living expense as
opposed to conpensation for services rendered.

Al t hough the GSIs and GSRs conpl ete both student forns and
enpl oynent forns, the enploynent benefits received by the GSIs
and GSRs are l[imted. Unlike full-time UCB enpl oyees, the
students do not receive retirenment benefits, nedical or dental
benefits, short-termdisability insurance, paid life insurance,
pai d vacation, or paid sick |leave. The students are exenpt from
unenpl oynent insurance, and only in sone instances are covered by
wor kers' conpensation. Finally, unlike housestaff, who do not
pay tuition or student fees and do not receive grades or a degree
upon conpl etion of the residency program GSls and GSRs do pay
the required tuition and student fees, receive credit for their
teaching and research positions, and receive a graduate degree

upon conpletion of their research dissertation.
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In further contrast to Regents, where there were substanti al
enpl oynent concerns in the area of wages, hours, and working'
conditions (i.e., salary; hours, fringe benefits and vacation
time) which had a direct inpact on housestaff, those concerns are
of a nore limted nature for students pursuing their graduate
“degrees in a wholly academ c environnent.' The GSI and GSR
positions enable the students to acquire and devel op the
necessary educational skills to achieve their educational
objectives. The indicia of enploynment present in the housestaff
positions are lacking in the GSI and GSR positions. The focus of
t he graduate student programis not on the anount of the stipend,
hours, or fringe benefits, but, rather, on the educati onal
program which includes research and teaching.' The students
choi ce of graduate school is based on the quality of the
educational program including the prestige of the educationa
institution, the reputation of the individual faculty nmenbers,
the opportunity for research in a particular specialty, the
avai lability of financial support, and the opportunity for

extensive training in both research and teaching.

I11. APPLI CATI ON OF THE STATUTORY_TEST

As the facts in our case are distinguishable from Regents.
t he Board nust exercise its jurisdiction and expertise to further
interpret subdivision (f) and the court's application of that
provi sion in Regents.

Qur analysis is consistent with the statutory |anguage and

existing precedent. According the |anguage of subdivision (f)
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-and the California Suprenme Court's interpretation of that statute

in Regents. in determ ning whether graduate student enpl oyees are

entitled to HEERA protection, we nust first examne the student's
educati onal objectives and the services they actually provide.

A.  THE EDUCATI ONAL OBJECTI VES

The phrase "educational objectives" is not.defined in.either

the statute or in the Regents case. AGSE argues that graduate
degree requirenents should be used to define "educationa
objectives"; the University favors a broader definition that
enconpasses career goals. As nore fully explained bel ow, we
believe that the term "educational objectives" enconpasses nore
than just the desire to get a degree, and even nore than career
goals. Therefore, we reject the ALJ's conclusion that GSIs and
sel ected GSRs are entitled to collective bargai ni ng under HEERA
The record supports a conclusion that the students derive an
educati onal benefit fromtheir appointnents. Al though the ALJ
and even AGSE do not deny that the teaching and research
experience is educational, they do not equate "educational" with
"educational objectives." Defining educational objectives to
mean attai nment of a degree and focusing upon student testinony
that the teaching experience does not further, and may at tines
interfere wwth, the students' own progress towards their degrees,
AGSE argues and the ALJ finds that educational objectives are

subordi nate to services.

The California Supreme Court notes that: "The Legislature

has clearly pot instructed PERB to confine its inquiry to the
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students' state of mnd." (Enphasis in original.) W agree that
A n ascertaining "educational objectives," we cannot confine
ourselves to looking solely at subjective opinions. G aduate
students questioned on the subject expressed their personal
opinions as to whether the teaching experience or research
experience was val uabl e, neani ngl ess,. or repetitious.. The many
prof essors questioned were al so asked their personal opinions on
the sanme subject, and alnost uniformy reached the concl usion
that the teaching and research experiences were valuable to fhe
students' educational objectives. While such subjective

eval uations have sone value, to base a decision solely on

subj ective judgnments is to invite re-examnation of the issue
each tine the cast of characters changes. ! Thus, neither the

opi nions of the students nor the opinions of the professors on
educati onal objectives, expressed over 32 days of hearing and
menorialized in approximately 7,000 pages of transcript, can be
considered in a vacuum but nust be analyzed within the framework

of what the University requires and provides.

YTaken to the extreme, a reliance on subjective judgnents
of the individual would necessitate that the students be asked
i ndividually whether they think their particular appointnent
furthers their personal educational objectives—enly then could a
determ nation be made as to whether that individual is an
enpl oyee or student. The Legislature surely could not have
i ntended such an absurd result. It is well settled that a
statute must be given reasonable and common sense interpretation
consistent with the apparent purpose and intention of the
| awmakers, practical rather than technical in nature, which upon
application will result in w se policy rather -than.m schief or
absurdity. DeYoung v. City of San Diego (1983) 147 Cal. App. 3d
11.
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The issue in this case is how the academ c cohsiderations of
student, faculty, and adm nistration are to be wei ghed agai nst
the kind of services the student is performng within the context
of the University's entire graduate student program  For
exanple, a student aspiring to a career as a professor m ght want
to teach beyond the four year maxi mum - Al though the student nmay
apply for an exception to the four-year rule, the University has
di scretion to deny any extension. Simlarly, a particular
student may plan to procure an industry or other non-teaching
research position: yet, if teaching happens to be a requirenent
of obtaining his or her degree, that student nust conplete the
required nunber of terns as a GSI. In fact, sone of the students
who testified stated that they considered teaching assignnents an

"annoyance"; even so, they were bound to conplete the assignnent.

The record supports a conclusion that the University
structures the graduate programwith an eye toward producing
"schol ars" who will be able to use the know edge they are
acquiring to- further their own career aspirations and, at the
sane time, the reputation of the University. Thus, the term
"educational objectives" enconpasses far nore than the attai nment
of a degree. The GSRs, as they progress towards their own
degrees, bestow benefits upon the University by helping to
conpl ete grant-funded projects which enhance the reputation of
the GSR, the faculty and the University. The GSIs, while
providing a service that helps the University fulfill its mssion

to educate undergraduates, are, at the sane tinme, acquiring
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t eachi ng experience and other benefits that accrue from that
-experience and that will assist themin attaining their career
goal s.

Thus, while the statutory |anguage supports a concl usion
that it is the students' educational objectives that are to be
considered in applying the balancing test, in practical effect,
t hose objectives are the nutual objectives of UCB and the
students. To assure fulfillnent of these mutual objectives, the
Uni versity provides the students with a nentor-apprentice
rel ati onshi p, whether or not the students are in one of the
di sputed classifications. |In the case of the mgjority of the
GSRs, the student works closely with the faculty advi sor on

either the faculty advisor's research project or the student's

di ssertation research. In some cases, the faculty advisor's
project may yield a dissertation topic. In others, the research
experience may fulfill other educational objectives. This

process is excellently described in Leland Stanford. Junior

University (1974) 214 NLRB 621 [87 LRRM 1519], wherein the NLRB

hel d research assistants were not enployees within section 2(3)
of the NLRA since the salaries they received constituted a
stipend and not wages within the neaning of the NLRA. The NLRB

states at page 622:

Each student's graduate career usually

i nvol ves progression fromfairly carefully
supervi sed research problens designed to
acquaint himor her with research techniques,
t hr ough .gr aduat e- st udent cl assroom work where
‘a-definite answer exists to the research ..
proj ect undertaken, and then to Ph.D.-thesis
research into problens where the answer is
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unknown or uncertain or there may be no
answer at all. The exercises prepare the
student for selection of a topic for a

di ssertation and serve as a trial period for
both the student and the faculty adviser to
determne the student's interest and ability.
The prelimnary training and research may or
may not be related to or be included within
the topic ultimately selected for the
dissertation, and it appears that a candi date
may work on various projects before finding '
one suitable for a thesis. Thus, the student
may work on a practice problemto acquaint
himw th research, may start to research in
one direction and learn there is not enough
material for a thesis, or may find sonething
different that interests himor her nore.

O, the subject of the research may exceed
the capabilities of the student or of his
advisor to assist him the early research may
not fit into the thesis; the subject may have
been treated by sonmeone el se; or there may be
no space or equi pnent available to
accommobdat e the project selected by the
student. It is clear, however, that al

steps lead to the thesis and are toward the
goal of obtaining the Ph.D. degree.

The GSIs al so work under the general direction of a
prom nent faculty nenber who, to a greater or |esser extent
dependi ng on the particular classification and the individuals
i nvol ved, guides and supervises the course content and direction.
Thus, while the GSI mght be given a great deal of independence
in preparing and presenting the educational materials, it is the
prof essor who selects the text and course material s.

Whet her working as an instructor or a researcher, or both,
the graduate student is engaged in a professional, academc
relationship with a nenber of the faculty as he or she progresses

towards a graduate degree. The nutual goals of the individual
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and the University can, in this way, be attained to the benefit
of all parties involved.
B. THE SERVI CES PROVI DED

The Suprenme Court in Regents instructs us that our inquiry
must not end upon reaching a conclusion as to educati onal
obj ectives—we nust also exam ne the services actually perforned..
Addressing first the quantity of services rendered, we note the
difficulty in generalizing. Wile the great majority of graduate
student enployees are formally |imted to half-tinme, the actual
time worked varies dependi ng upon the individual classification,
the departnment, the tinme of the school year, etc. Thus, sone
GSRs work far nore than the allotted hours should their research.
projects require it, while the workload of the GSlIs varies
dependi ng upon the course syllabus. Simlarly, although the
general rule is that GSIs cannot serve :in GSI classifications for
nmore than four years, the nunber of terns a student spends
teachi ng may depend upon: (1) the GSI's past performance as an
instructor; (2) whether the departnent needs the position to aid
in recruiting new students into the departnent's program (3)
whet her the incunbent has alternative sources of support; (4)
whet her the GSI will benefit educationally by assisting in the
same course again, assisting in a different course, or
concentrating on other parts of his or her educationa
experience; and, (5 nost inportantly, whether the GSI is making
appropriate progress towards a graduate degree and is in good

academ c standing. Cearly, the quantity of services rendered is
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dependent upon, and affected by, the climate of the graduate
student enpl oyee's academ c environnent. Wile the parties and
the ALJ seemto focus primarily upon the quantity of services
rendered in terns of hours of work and years of service, our -
exam nation cannot end there. W nust also exam ne the nature of
t he services rendered and the context within which they are
provided. As to the nature of the services rendered, what GSIs
and GSRs actually do is not really in dispute: generally, the
GSl's perform teaching functions and the GSRs perform research
functions.

What we find persuasive is that the University framework
for provision of these services places great enphasis upon the
academ c environment in which they are provided and de-ehphasizes
t he enpl oynent aspect of the relationship fromthe time of the
student's adm ssion through graduation. Mst obviously,
positions in the disputed classifications are reserved for
regi stered graduate students. During the adm ssion process,
conpetition wth other institutions for the nost qualified people
results in some departnents virtually guaranteeing financia
support to admtted students by appointnents to these positions.
Conmpensation for the appointnments is not based upon the market
val ue of the student's work, but instead is related to a nunber
of factors unconnected wth the |abor market as such. The
stipend or conpensation is established at a level that will both
attract students who will make the greatest contribution

academ cally, and sustain.those students w thout exhaustion of
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the resources of the departnment. VWile the principle in the
.market place is to acconplish the nost work with the | east
resources so as to maximze profit, the University attenpts to
spread the avail able finances as far as possible fo sustain as
many students as possible.

Once appointed as a GSI or GSR, -the students are generally
[imted to working a maxi mum of half-tine. At |east one reason
for this limtation is a concern on the part of the University
that the students' academcs do not suffer. Simlarly, one of
the purposes of the four-year limtation on GSI appointnents is
to assure that the opportunity to teach is available to a |arge
‘nunber of graduate students. Each appointnment is limted to one
year to allow for evaluation of the student's academ c progress.
As noted above, reappointnment to a specific classification is
based alnost primarily on academ c consi derati ons.

Par anbunt concern for the student's academ c progress is
further denonstrated by the fact that the layoff policy that
applies to other. University enployees is not applicable to the
graduate students working in the disputed classifications. As
was noted in a University nenorandum (See Summary of the Facts),
considerations relating to the quality of the student's academc
wor k and progress toward degree objectives take precedence over
the considerations of layoff policy. Simlarly, while formally
the APM s three-step grievance procedure applies to al

i ndi vidual s enpl oyed at the University in any capacity, in
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practice, graduate student grievances are resolved not through
.the chancellor's office but through the graduate departnent.
Finally, we note that only a handful of graduate student
enpl oyees are hired to work at the University after having
received their degrees. The University is not, through
appointnments to the disputed classifications, groomng these
students for enploynent within its own walls as does the typical
enpl oyer in the market place--the University is groom ng scholars
who have only a transitory interest in the appointnments

t hensel ves.

C | NTERRELATI ONSHI P OF  EDUCATI ONAL. OBJECTI VES AND SERVI CES
PROVI DED

Havi ng exam ned the educational objectives of the graduate
student enpl oyees and the services actually perforned, we are
next directed to ascertain whether the students' "educational
obj ectives are subordinate to the servi ces they perform"™ The
test is not an easy one to apply in that it enjoins us to balance
a seemngly subjective. el enent,!® educational objectives, against
an objective one, services. As the dissent in Regents aptly
notes, "One cannot 'balance' apples and oranges w thout
calibrating the scale." The majority in Regents answered the

di ssent by explaining its interpretation of the rel evant

statutory |anguage as foll ows:

8ps expl ai ned above, we do not believe the "educational
obj ective" side of the scale is totally subjective - yet, nuch of
the record consists: of testinony of students and:professors
regarding their opinions of the educational value of the
appoi ntnents in question.

45



The Legislature has clearly not instructed
PERB to confine its inquiry to the students
state of mnd. . . The Legislature has
instructed PERB to | ook not only at the
students' goals, but also at the services
they actually perform to see if the
students' educational objectives, however
personal ly inportant, are nonethel ess
subordinate to the services they are required
to perform Thus, even if PERB finds that
the students' notivation for accepting

enpl oynent was primarily educational, the
inquiry does not end here. PERB nust | ook
further—o the services actually perforned--
to determ ne whether the students

educati onal objectives take a back seat to
their service obligations....

(41 Cal.3d at p. 614.)

The "scale" was nore easily read in Regents, however, than
it is in the instant case. In Regents. the housestaff were.no.
| onger students but were graduate M D.s. They received no
grades, took no exam nations, and did not obtain a degree at the
end of the residency. As the Suprenme Court pointed out, indicia
of student status was al nost conpletely |acking.

In contrast to Regents, in the instant case, as pointed out .
above, the graduate student enpl oyees have indicia of both
enpl oyee and student status. Wiile we believe indicia of student
status outweigh indicia of enployee status, in fact, the students
are treated as students in some respects and as enpl oyees in
others. The services rendered, especially on the part of the
GSls, are only one part of a varied educational program the
students not only work on their dissertations, but may have their
own classes to attend as well. Additionally, the educational

objectives in'this case are so entwined with the. services
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rendered, to evaluate fairly each interest and to reach a correct
result is an extrenely frustrating endeavor. Thus, to apply the
bal ancing test to the facts of this case, the scale nust be
recal i brated.

| nstead of |ooking at each side of the scale and wei ghi ng
each interest (academc and enploynent) independently, a nore
hel pful approach is to examne how the two interests interrelate
and determ ne which side ultimately prevails when the two
interests conflict. The result of such an approach sheds |i ght
on whi ch of fhe two interests is "subordinate" or, in the words
of the Suprenme Court, which "takes a back seat." Furthernore, by
“exam ning the balancing test fromthis new perspective, we avoid
having to wei gh subjective against objective factors in reaching
our concl usi on.

For exanple, although the students testified that their

appoi ntnments sonetines interfered with their own courses or

- research, the University's policy of not approving.reappointnments

-in cases where the students were not naki ng adequate progress
towards their own degrees assures that ultimtely academ c
interests prevail. Furthernore, the record reflects that the
faculty actually discouraged the students they were advising from
continuing to teach if the teaching appoi ntnment was substantially
slowing or interfering with their acadenic progress. Academ cs
-al so prevail over enploynent in the fornulation, inplenmentation
.and/or application of the University's policies regarding

gri evance resolution, |ayoff, adm ssion and conpensati on.
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Wei ghing the facts of this case on our newy calibrated
-scale, we find that in cases of conflict between academ c and
enpl oynent consi derations, academ c considerations ultimately
prevail. W therefore conclude, based upon the record as a
whol e, that the students' educational objectives are not
subordinate to the services they actually perform as Gst and
GSRs. As to the handful of GSRs who performtasks that are
unrel ated, or only peripherally related, to their educational
obj ecti ves and who have been identified by the ALJ in this case
as hourly enpl oyees, we are convinced that, as nore fully set
forth bel ow, the purposes of the Act would not be furthered by
severing them from the |arger whole and granting them collective
bar gai ning rights.

V. THE PURPOSES OF THE ACT

Even if the Board was to find that the services provided by
the GSIs and GSRs outwei gh the educational objectives, under the
| anguage of subdivision (f), the Board nust still determ ne
whet her finding these GSIs and GSRs to be enpl oyees under HEERA
woul d further the purposes of the Act.

Section 3561 of HEERA states its purposes:

(a) It is the further purpose of this
chapter to provide orderly and clearly
defined procedures for neeting and conferring
and the resolution of inpasses, and to define
and prohibit certain practices which are
inimcal to the public interest.

(b) The Legislature recognizes that joint
deci si onmaki ng and consultation between

adm nistration and faculty or academc

enpl oyees is the |ong-accepted manner of

governing institutions of higher |earning and
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"is essential to the performance of the
educational mssions of these institutions,
and declares that it is the purpose of this
chapter to both preserve and encourage that
process. Nothing contained in this chapter
shall be construed to restrict, limt, or
prohibit the full exercise of the functions
of the faculty in any shared governance
mechani sns or practices, including the
Academ c Senate of the University of
California and the divisions thereof, the
Academ c Senates of the California State
Uni versity, and other faculty councils, wth
respect to policies on academ c and-
prof essional matters affecting the California
State University, the University of
California, or Hastings College of the Law
The principle of peer review of appointnent,
pronotion, retention, and tenure for academc
enpl oyees shall be preserved.

(c) It is the policy of the State of
California to encourage the pursuit of
excel l ence in teaching, research, and

| earning through the free exchange of ideas
anmong the faculty, students, and staff of the
Uni versity of California, Hastings Coll ege of
the Law, and the California State University.
Al parties subject to this chapter shal
respect and endeavor to preserve academc
freedomin the University of California,
Hastings Coll ege of the Law, and the
California State University.

I n essence, the Act protects the academ c or education process in
order to preserve and encourage excellence in research, teaching,
and learning. Wile the ALJ focused on the "devel opnent of
har moni ous and cooperative |abor relations between the public
institutions of higher education and their enployees,” he did not
address the academ c nature of the professor-student
rel ati onship.

Wil e we abide by the Suprene Court's rejection of the NLRB

“primary purpose" test, we nonetheless find the NLRB' s discussion
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of labor policy pertinent to the present case. As the NLRB
adeptly stated in St. - Clare's Hospjital and Health Center, supra,
229 NLRB 1000:

It is inportant to recogni ze that the
student-teacher relationship is not at all
anal ogous to the enpl oyee-enpl oyer

rel ati onship. The forner is predicated upon
a mutual interest in the advancenent of the
student's education and is thus academc in
nature. The latter is largely predicated
upon conflicting interests of the enployer to
mnimze cost and the enpl oyees to maxim ze
wages and is thus economc In nature. This
is, inour judgnent, an extrenely inportant

di stinction because the collective-bargaining
process is itself fundanmentally an economc
process. Fromthe standpoint of nationa

| abor policy, subjecting academ c deci sion-
maki ng to collective bargaining is at best of
dubi ous val ue because academ c concerns are
largely irrelevant to wages, hours, and terns
and conditions of enploynent. Fromthe
standpoi nt of educational policy, the nature
of collective bargaining is such that it is
not particularly [sic] well suited to
academ c deci sion making. The inevitable
change in enphasis fromquality education to
econom ¢ concerns whi ch woul d acconpany
injection of collective bargaining into the
student-teacher relationship would, in our

j udgnent, prove detrinental to both |abor and
educati onal policies.

The inportance of the nmentor relationship between the professors
and their students in the pursuit of educational excellence
cannot be understated. The record is replete with testinony from
bot h professors and graduate students which describe the

prof essor-student assistant relationship as including nmany nore
hours than the required m ni nrum one-on-one interaction, nutual
col | aboration on | ectures and research papers, participation in

senm nars, and constructive coments on each other's witten work.
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The testinony also establishes that the GSI and GSR
‘positions are part of the University's nmeans of guaranteeing
financial support to its graduate students. The students’
purpose in applying for these positions is twofold: . (1) to
acquire and devel op the necéssary educational skills to achieve
t heir educational objectives; and (2) to receive a living expense
to enable themto financially support thenselves while they
continue their degree program  Stipends for these acaden c
appoi ntnents are not based upon the market value of the students’
wor k, but are established based on information provided by a
network of wuniversities and research .| aboratories and an
assessnent of the entire financial requirenents of graduate
students (i.e., tuition, student fees). The stipend is set at a
| evel which mill attract the nost-qualified students and w ||
sustain as many students as possible w thout -the exhaustion of
the departnent's resources. Unlike the enpl oyer-enpl oyee
rel ationship where salary and pronotion are the major goals, the.
graduate students' mmjor goal is to secure a graduate |eve
education that will serve their career aspirations. Collective
bar gai ni ng woul d enphasi ze econom cs, which would becone the
primary goal at the expense of the academc goals of the GSI and
GSR prograns. |

Regardl ess of whether a graduate student has financi al
support in the formof a research assistantship, grant, or
fell owship, all graduate students pursuing their PhﬂD. degr ee

engage in extensive research. In fact, the Ph.D. degree is
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primarily a research degree. Otten, it is inpossible to

~di stingui sh- between those -graduate students working on research
for the grant or fellowship and those engaging in their own
research for their dissertation. Al work extensive hours on
research projects, and each have their own faculty advisor.
Consequently, it would be arbitrary to designate the GSRs as

enpl oyees and exclude all other graduate students perform ng
research under essentially the sanme conditions from coverage
under HEERA. Carving out sone or all of the GSRs and designating
them as enpl oyees would not encourage the pursuit of excellence
in research or pronote harnoni ous and cooperative |abor relations

anong all the-graduate students and the University.

Wth regard to the GSIs, there are sixteen departnents that
require their graduate students to be GSIs during their education
in order to conplete the Ph.D. degree. In sone departnents,
there is a general policy that their graduate students serve as
GSls. Even if no such policy exists, the record reveals that
nost graduate. students serve as GSIs at sone tine during their
graduate education. Although it could be argued that including
GSls under the coverage of HEERA coul d pronote harnoni ous and
cooperative |abor relations anong the GSIs, there is no evidence
that collective bargaining would encourage the pursuit of
excel l ence in teaching. Like the GSR program the GSI programis
al so a nmeans of financial support necessary to enable the
graduate students to continue their graduate education.

Additionally, testinony denonstrates that the selection process
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for GSIs is a nutual process whereby the departnents try to
accomodat e the professors" and. graduate students' choices. GSl
choi ces are based on the graduate students' desire to learn a
particul ar subject, refresh their background in fundanentals, or
learn a different approach or perspective to a topic through a
particul ar professor or course. This selection process
enphasi zes the academ c nature of the GSI program The GS
programis an educational experience wherein the GSI |earns from
the professors and the students. This type of relationship is
not anal ogous to an enpl oyer-enpl oyee relationship, but involves
the mutual goal of |[earning. | nposi ng the econom c goal s of
coll ective bargaining on the GSI programwould not pronote or
encourage the pursuit of excellence in teaching and | earning.
Further .consideration is the fact that graduate students may
serve as both GSIs and GSRs during their graduate education, and
sonetinmes serve in both capacities at the sane time. The )
conti nuous novenent ~anong graduate students in and out of the GS
and GSR prograns does not make collective bargaining a feasible
al ternative. | nstead of pronoting harnoni ous and cooperative
| abor relations anong the GSIs and GSRs, finding that the GSlIs
and GSRs are enpl oyees under HEERA would split the graduate
students into two groups, whose nenbers woul d change each quarter
or senester depending on the current available GSI and GSR
appoi ntnments. Such instability does not pronote harnoni ous or

cooperative |abor relations.
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Finally, in sone instances, it is virtually inpossible to
‘eseparate academ cs from econom cs. For exanple, the overl apping
concerns in the selection and retention of GSIs and GSRs, hours

of work, salary, and job security would involve the parties
bargai ning over the current academ c practices. Thus, the
academ c¢ nature of the GSI. and GSR appoi ntnments, which pronotes
the free exchange of ideas necessary for the graduate students to
becone scholars and achieve their educational objectives, would
be sacrificed for the economc nature of collective bargaining.
This result is contrary to the purpose of HEERA to encourage the
"pursuit of excellence in teaching, research, and Iearnfng

t hrough the free exchange of ideas anong the faculty, students,
and staff. "

CONCLUSI ON
For the reasons stated above, we find that subject to the

exceptions noted bel ow, ~none of the disputed classifications are
enpl oyees for purposes of coverage under HEERA.'° Therefore, we

find that the University did not violate sections 3571(a) and (b)

As the Board finds that the GSIs and GSRs are not
enpl oyees under HEERA, the parties' exceptions regarding the
Order and Notice are no longer relevant. However, as this case
only involves the University of California, Berkeley, the
University's exception to limt the Order and Notice to the
Ber kel ey canpus has nerit.

Addi tionally, the exceptions to the ALJ's factual statenents
on pages 103, 110-111, 116, and 120 and AGSE' s exception that the
ALJ m sstated and m sunderstood AGSE s argunent regarding the
services perforned on grant-funded research projects do not need
to be considered by the Board as these exceptions do not affect
the Board's findings and concl usi ons.
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of the Act by failing to recogni ze AGSE as an enpl oyee
.0rgani zation-or graduate student enployees in the disputed
classifications; and by failing to inplenment dues deduction for
the disputed classifications. |

As for the Community Teaching Fellow, Nursery Schoo
Assi stant, and Acting Instructor classifications, we find that
the enployees in these classifications are entitled to coverage
under HEERA. W further find that the University viol ated
sections 3571(a) and (b) of the Act by failing to recogni ze and
i npl ement dues deductions for the graduate student enployees in
t hese classifications and by failing to recogni ze AGSE as an
enpl oyee organi zation representing these enpl oyees.

ORDER

Upon the foregoing findings of fact, conclusions of |aw and
the entire record in this case, we find that the Regents of the
University of California has violated sections 3571(a) and (b) of
t he Hi gher Education Enpl oyer-Enpl oyee Rel ati ons Act.

It is hereby ORDERED that the Regents and its
representatives shall

A CEASE AND DESI ST FROM

1. Refusing to recognize graduate student enpl oyees

enpl oyed at the University of California at Berkeley in the
classifications of Community Teaching Fellow (Title Code 2305),
Nursery School Assistant (Title Code 2286), and Acting Instructor
(Title Codes 1401, 1407, and 1417) as enployees within the
meani ng of section 3562(f) of HEERA; and Association of G aduate
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St udent Enpl oyees as an enpl oyee organi zation representing these
.enpl oyees.

2. Refusing to inplenent payroll deductions of dues
for AGSE from such enpl oyees, upon request.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE PCOLI G ES OF THE H GHER EDUCATI ON

EMPLOYER- EMPLOYEE RELATI ONS ACT:

1. Inplenment payroll -deduction of dues for the
Associ ation of Gaduate Student Enpl oyees upon request of the
above- nenti oned enpl oyees within the nmeaning of section 3562(f).

2. Wthin thirty-five (35) days followng the date the
Decision is no |longer subject to reconsideration, post at al
| ocations at the University of California, Berkeley where notices
to student enployees are customarily placed, copies of the Notice
attached, signed by an authorized agent of the Regents of the
Uni versity of California. Such posting shall be nmaintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that this Notice is not reduced in size,
defaced, altered, or covered by any other material.

3. Witten notification of the actions taken to conply
wth this Order shall be nmade to the San Franci sco Regi onal

Director of the Public Enploynent Relations Board in accordance

with his/her instructions.

Chai rperson Hesse joined in this Decision.

Menber Craib's concurrence and di ssent begins on page 57.
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Menber Crai b, concurring and dissenting: | concur in the
majority's -conclusion that graduate students in the disputed
research classifications are not "enployees"” w thin the meaning
of Hi gher Education Enpl oyer-Enpl oyee Rel ations Act (HEERA). As
expléined bel ow, | would reach that result wi thout resorting to
the majority's flawed analysis. | nust dissent fromthe
majority's holding that those in the disputed teaching
classifications are not "enployees.”" The majority reaches that
result through two major nmeans. One, it effectively refuses to
apply the analysis of HEERA section 3562, subdivision (f)

(hereafter subdivision (f)) set forth in The Regents of the

University of California v. Public Enploynent Rel ations_Board

(1986) 41 Cal.3d 601 [224 Cal .Rptr. 631] (hereafter Regents).
That case, of course, is binding upon this Board. Two, in order
to reach the conclusion it does, the majority presents a highly
di storted view of the record, essentially parroting the
University of California at Berkeley's (University) argunents in
its brief in support of its exceptions. |In fact, | believe-the
Uni versity presents a nore evenhanded view of the record than
does the majority.

The Proper Statutory Test

Subdivision (f) states, in pertinent part:

. The board may find student enpl oyees
whose enploynent is contingent on their
status as students are enployees only if the
services they provide are unrelated to their
educati onal objectives, or, that those
educational objectives are subordinate to the
services they perform and that coverage under

57



this chapter would further the purposes of
this chapter.

In a thorough and wel | -reasoned proposed decision,' the
adm ni strative law judge (ALJ) concluded that graduate student
researchers in the disputed classifications (GSRs) were not
"enpl oyees” within the nmeani ng of subdivision (f), while he found
t hat graduate student instructors (GSIs) in the disputed
- classifications were "enployees.” The ALJ's analysis is not only
true to the interpretation of subdivision (f) set out by the
California Suprene Court in Regents. but also inplicitly
recogni zes that the |anguage of the statute clearly'reflects t he
Legislature's intent that sonme student . enpl oyees woul d be covered
and some would not. As will be explained later, the majority's
anal ysis effectively precludes the coverage of any group of
student enpl oyees.

In Regents, the court concluded that subdivision (f)
represents a conprom se between the mgjority and di ssenting
opi nions expressed. in semnal National Labor Relations Board

(NLRB) cases. (Cedars-Sinai Medical Center (1976) 223 NLRB 251
[92 LRRM 13981; St. dare's Hospital and Health Center (1977) 229

NLRB 1000 [95 LRRM 1180].) The NLRB has adopted a "prinary
pur pose” test, in which the central focus is on the student
enpl oyees' notivation for performng the services at issue.

Thus, the NLRB has found that housestaff are not "enployees"

The ALJ's proposed decision can be found at 11 PERC 18054.
It is a good exanple of a thoughtful, fair and inpartial
deci si on.
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because their primary notivation in entering a housestaff program
i s educational rather than econonic. The di ssenting vi ew of
Menber Fanning focused instead on the services actually
performed and found the students' subjective notivation
irrelevant. The court in Regents found that the |anguage of
subdivision (f) reflects the California Legislature's intent to
conbine the NLRB's majority and mnority approaches: "HEERA t ook
a mddle road, requiring both factors to be considered.”
(Regents, supra. 41 Cal.3d at p. 615.)

Thus, Regents instructs that the student enpl oyees'
educati onal objectives, or primary purpose, nust be wei ghed
agai nst the services provided. If the fornmer are subordinate to
the latter, PERB may find that such individuals are covered by
HEERA. \While admttedly not easy to apply, this test is
relatively straightforward. Wiile the facts surrounding the
enpl oynent of GSIs and GSRs are very different than those
surroundi ng housestaff, the basic analytical framework renains
~the same. Yet, the mgjority imediately goes awy in its
analysis by claimng that a different factual scenario.requires
further interpretation of subdivision (f): "As the facts in our
case are distinguishable fromRegents, the Board nust
further interpret subdivision (f) and the court's application of
that provision in Regents." (Majority decision, at p. 36.) This
is where the majority begins to reveal its thinly veiled

di sagreement with the Regents decision and its consequent refusal

to apply it to the instant case without first twsting it beyond
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recognition. The mgjority's antipathy toward the result in
Regents is apparent given its penchant for citing approvingly the
di ssenting opinion in that case (see majority opinion at pp. 33,
44) .
The follow ng passages epitom ze the majority's analytical

sl eight of hand. At pp. 37-38, the mgjority stateé:

The California Suprenme Court notes that: .

"The Legislature has clearly not instructed

PERB to confine its inquiry to the students’

state of mnd." (Enphasis in original.) W

agree that in ascertaining "educationa

obj ectives," we cannot confine ourselves to
| ooki ng solely at subjective opinions.

Havi ng purportedly justified its diversion away fromthe
“subj ective views of the student enployees,? the majority goes on.
to state, at p. 39:

The issue in this case is how the academ c

consi derations of student, faculty, and

adm ni stration are to be wei ghed against the
ki nd of services the student is performng

- 2The majority's criticismof the use of subjective views of
W tnesses ‘in determ ning educational objectives is not w thout
sone validity. That is one reason why the NLRB has been so
heavily criticized for its housestaff decisions. Nevertheless,
the use of such a subjective factor in determning the status of
student enployees is not only wi despread in other jurisdictions,
but we are bound by the Legislature's command that "their [the
student enpl oyees'| educational objectives" be one of the two
mai n factors to be wei ghed. -

The majority's argunent that the use of subjective criteria
woul d, if taken to the extreme, require that each enpl oyee be
questioned as to his or her educational objectives in order to
determine if he or she is covered by HEERA is grossly overstated
(majority opinion, fn. 17). No court or board which has applied
sone formof the primary purpose test has had any difficulty
recogni zing that the test is applied in order to determ ne the
primary purpose (or educational objectives) of the student
- enpl oyee cl assification as a whole.
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within the context of the University's entire
graduat e student program

First of all, the magjority's quotation fromRegents is taken

out of context. The court's statenent that the inquiry is not
limted to the students' state of mnd is nerely a prelude to its
notation that the services actually perfofned nmust al so be
consi dered (see Regents, supra, 41 Cal.3d at p. 614). The court
was not, as inplied by the majority, expanding the inquiry into
educati onal objectives beyond the paraneters of the primary
purpose test as established by the NLRB. The two sentences which
directly follow the passage quoted by the majority denonstrate
vividly the majority's error: .

Mor eover, nothing in the | anguage of

subdi vision (f) even hints that the

University's subjective perceptions of the

functions of housestaff duties should be

taken into consideration.

The Legislature has instructed PERB to | ook not

only at the students' goals, but also at the

services they actually perform to see if the

students' educational objectives, however

personal ly inportant, are nonethel ess

subordinate to the services they are required

to perform
(Enphasis in original.) (41 Cal.3d at p. 614.) Thus, the
maj ority has ignored the clear command of the California Suprene
Court by considering the University's subjective view of the
students' educational objectives. Myreover, as will be expl ained
more fully below in discussing GSIs, the nmgjority has focused

primarily on the University's subjective views and has given
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little weight to those of the student enployees. This flawed
~-view of Regents pervades the nmgjority's analysis.

Anot her major analytical flaw the nmajority exploits on its
march to its desired result is its definition of "educationa
objectives.” \Wile recognizing that enploynent in the disputed
classifications is of educational value, the ALJ correctly
concl uded that the conpletion of degree requirenents and, in
particul ar, the dissertation, was the primary educati onal
obj ective of those enrolled in doctorate (Ph.D.) prograns. It is
important to remenber that the Ph.D. is a research degree and the
di ssertation is the necessary focus of each Ph.D. candidate. As
the majority states, at p. 5:

The Ph.D. is primarily a research degree:

The Ph.D. programtrains graduate students in
how to conceptualize research, develop a
research problem carry out the research
project, and present the results of the
extensive research in a dissertation.

.The majority adopts a definition of educational objectives
that is so broad that nearly any endeavor even renotely related
to an academ c discipline would be included. That, initself, is
not analytically incorrect as long as the primcy of degree
requirements is recognized within a hierarchy of "educationa
obj ectives." However, the majority instead enphasi zes the
purported value of nore attenuated educational ‘benefits and

attributes little inportance to degree requirements. This

m sdi rected enphasis, as well as its inportance to the majority's
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analysis, is reflected by the foll owi ng passage fromp. 37 of the
~.majority decision:
.o we believe that the term "educati onal
obj ectives" enconpasses nore than just the
desire to get a degree, and even nore than
career goals. Therefore, we reject the ALJ's
conclusion that GSIs and selected GSRs are
entitled to collective bargai ning under
HEERA.

Before applying the proper statutory test to the disputed
classifications, | believe a fewreflections on the Regents
decision are in order. At first glance, the instant case appears
to be a nore difficult one. After all, in Regents the evidence
in support of the service side of the balancing test was very
strong. 80-100 hour weeks serving ever-changing patient needs
with little supervision weighed heavily against the notion that
educati onal objectives predom nated.

On the other hand, housestaff have an obvious and vital
‘educat i onal objective becauée participation in a residency
programis a requirement for both the right to practice nedicine
and- certification in a specialty. At first glance it may appear
that if anybody is an "enployee," a nmenber of the housestaff
surely is. However, inreality, that case was nore difficult
because the evidence in support of both prongs of the statutory
bal anci ng test was strong. In contrast, the instant case does
not present such weighty evidence on both sides of the equation.
In fact, a conparison to the Regents case virtually dictates the

result herein. As discussed below, that result is very different

dependi ng on whether GSIs or GSRs are at issue.

63



i . F g
‘GERs

As noted above, | concur that GSRs are not covered by HEERA
However, | would enploy the analysis outlined above, which is
truer to both Regents and the |anguage of subdivision (f) than is
the majority's analysis. In other words, the result is not
pr eor dai ned.

Turning first to the educational objectives of the GSRs,
there is one characteristic of the work in these classifications
which | believe is key. The vast majority of GSRs are either
working on a research project that is directly related to their
di ssertation topics or they are doing research in their general
field of study in exploration of a dissertation topic. Even
where the research job turns out to be unrelated to the eventual
di ssertation topic (which also may change based upon research
experiences), the GSRs are devel oping research skills that w |
enable themto successfully pursue their dissertation research.

As the ALJ succinctly explai ned:

As the findings have expressed, the doctoral
candi date's research endeavor cannot be
depicted as a single concrete undertaking of
research pursuant to a prescribed topic.

Rat her, there is exploration into areas under
the direction of the research advisor until
both the graduate student and the advisor are
satisfied of the feasibility and worthi ness
of the research topic. That approach to
ascertaining a topic nust entail

ci rcunst ances, such as presented by Friednman
and Wiarl, where tine is spent by the graduate
student as a research assistant in
identifying, pursuing, or changing topics for
a dissertation subject.

64



(Proposed dec. 11 PERC at p. 304.)

Thus, for the vast mgjority of the GSRs, their educational
objectives are heavily intertwwned with their paid research work.
Unlike the situation in Regents, the work is not only a formnal
requi rement of the educational program but part and parcel of
it.® This is further denonstrated by the fact that graduate
students often perform indistingui shable tasks, whether or not
they are in the disputed classifications. For exanple, within
any research group there may be one or nore graduate students who
performtheir research in a paid status through one of the
di sputed classifications, while there are others in the group who
are not paid because they are recipients of grants or
fell owshi ps. Having concluded that GSRs' '~ educational objectives
are normally a central aspect of their work in the disputed
classifications, | nowturn to the services thenselves, as
requi red by subdivision (f).

It is undisputed that the University's research mssion is
furthered by the work of GSRs.. \While the contribution of the
GSRs is substantial, as the ALJ pointed out, it is not readily
susceptible to neasurenent as are the contributions of the
housestaff in Regents or of the GSIs in the instant case.

Mor eover, the evidence supports the University's position that

out si de funding agencies (which fund nmuch of the University's

*Whi | e service in one of the disputed classifications is not
formal |y a degree requirenment, the research activity itself is
necessary to the conpletion of the dissertation.
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research) are not securing a pre-described product fromthe
University, but rather are funding research primarily for the
expansi on of know edge in particular areas. Additionally, the
ALJ noted that various federal grant descriptions introduced into
evi dence include explicit acknow edgnent by the federal funding
agencies that research training of graduate students is a product
of the funding. Thus, unlike housestaff (or GSIs for that
matter), GSRs are for the nost part not fulfilling quantifiable
service obligations on behalf of the University.

GSRs also differ from housestaff in the anount of
supervision they receive. Wilile the record reflects that the
amount of supervision-varies with the research project, research
advi sor and previ ous research experience of the GSR, it is clear
that GSRs receive nore supervision than did the housestaff in
Regents. Though the majority errs by lunmping the GSIs with the
GSRs, GSRs and their faculty research advisors do have the kind
of nmentor relationship that mlitates against characterizing the
work of a typical GSRas a "job."

I n addi tion, though GSRs, |ike housestaff, often put in long
hours (up to 80 hours a week), this superficial simlarity
actually reflects a profound distinction between the two kinds of
services. Wiile housestaff put in the long hours because it is
required both by the residency program and by the unpredictable
demands of patient care, the evidence reveals that GSRs

voluntarily put in such hours in order to fulfill their personal
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goals in the furtherance of the research project. As the ALJ
.observed:

The nature of the service, unlike that of
residents in Regents. or graduate student
instructors in this case, is reflective nore
of the individual student's pursuit of

hi s/ her own research project and not
reflective of a 20-hour-per-week job. The
hours served - up to 80 hours a week - are a
result of the graduate student's interest in
conpleting the research. Gaduate students
who are not within the disputed
classifications devote the sanme nunber of
hours towards the research as the students
who receive this financial support. \ery-
little evidence suggests that those hours are
del i vered because of the principal
investigator's grant tinelines.

(Proposed dec, 11 PERC at p. 303.)

In sum | have found that the educational objectives of GSRs
are significant, if not central to their entry into the disputed
research classifications. Mreover, | have concluded that the

nature of the services provided nmake it difficult to characterize
these positions as "jobs" in the normal sense of that term In
any event, | do not believe the services provided conpare at all

to those involved in Regents (or with the services of GSIs).

Conseduently, | cannot conclude that the GSRs' educati onal

obj ectives are subordinate to the services provided and | woul d,

t herefore, exclude them from coverage of HEERA in accordance with
subdi vision (f).

| As is necessary in applying subdivision (f), | have nade
several generalizations in characterizing the GSR

classifications. Wile those generalizations are, | believe,
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accurate with regard to the vast mpjority of GSRs, sone
particular positions do not fit neatly into that description.
Nevert hel ess, a system whereby each individual appointment is
examned to see if the work involved qualifies the incunbent for
enpl oyee status is unworkable. Though a small percentage of

GSRs, if viewed in isolation, would neet the statutory test for
coverage, it is necessary to "paint with a broad brush" so that
there is sone predictability and certainty to the paraneters of a
bargaining unit. For that reason, | would reverse the ALJ's
decision to carve out those research assistants who have been

found to be doing work unrelated to their educational objectives.

The ALJ concluded that it woul d be appropriaté to split the
research assistant classification so as to provide coverage to
t hose whose work was found to be unrelated to their educati onal
obj ectives. The ALJ found that these individuals could be
descri bed as those who are (1) assigned the position for |ess
than a year, (2) are paid hourly and on the basis of hours
actual Iy worked, and (3) .receive no academ c recognition for such
wor k.

Fromny reading of the record, | amnot as confident as the
ALJ that these people can be easily identified. The record shows
a great variety of practices anong the various departnents with
regard to enploynent of GSRs. After reviewing the record, | am
sinply not convinced that the enploynent characteristics listed
by the ALI will, in practice, accurately identify all those, and

only those,. whose work is unrelated to their educationa
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objectives. Inevitably, | amafraid, their inclusion or
.exclusion fromthe unit will be the subject of constant dispute
bet ween the parties. Such a magnet for dispute cannot but
interfere with HEERA's stated goal of the devel opnent of
har noni ous and cooperative |abor relations (see HEERA section
3560).* For that reason, | would not split the class and woul d
exclude all research assistants.?
GSl s

The evidence concerning GSIs differs in many critica
respects fromthat concerning GSRs. These differences are so
significant that they conpel the conclusion that GSIs are covered
by HEERA. The'najority i gnores these differences and repeatedly

makes broad assertions applying to all the disputed

classifications, when in fact they apply only to GSRs. | wll
first outline what | believe to be the critical evidence with
respect to GSIs, then | wll detail the majority's nmany

m sstatements of the record.

* note that subdivision (f) is not cast in mandatory terms;
therefore, | believe it is appropriate to consider the purposes
of the Act even where the work is found to be unrelated to
educati onal objectives.

While | find the majority's discussion of why inclusion of
GSRs in general would not effectuate the purposes of the Act to
be vastly overstated, | do find sone nerit in the discussion of
the potential interference with the nmentor relationship between
research advisors and GSRs. The entangl enent of the research
work with the graduate students' dissertation work is another
reason why it mght be inappropriate to include GSRs.
Nevertheless, | do not rely on these additional argunents in
‘deciding to exclude the GSRs the ALJ had carved out for coverage,
because those factors are of little or no relevance with regard
to those whose work is unrelated to their educational objectives.
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Wth regard to educational objectives, the critica
di stinction between GSIs and GSRs is that the work of the GSIs is
(with the exception of a small percentage of departnents) not
related to their dissertations or other required degree work.
The 16 departnents that require sone teaching experience require
only 2 or 3 senesters, while the evidence shows that many GSIs in
t hose departnents teach in excess of that requirenment. The GSIs
t hensel ves consistently testified that they sought the teaching
positions primarily for economc reasons. |In short, they needed
the noney to support thenselves so that they could remain in
school . If the teaching positions were not available, they would
i nstead have to seek enpl oynent el sewhere.

Moreover, the testinony reveal ed that nost students woul d
not teach (or would teach very little) if not for economc
consi derations and would instead use the extra tinme to work on
their dissertations. The record reflects that those with other
sources of inconme (grants, fellowships, savings, support from
parents,- etc.). do not often seek GSI positions. Testinony also
consistently revealed that, though the GSIs saw sone educati onal
benefit in the teaching positions, they found that the work
sonetinmes interfered with their dissertation work, which is
clearly the educational focus of anyone seeking a Ph.D. In
addi tion, the value of the teaching experience fromthe graduate
students' perspective was restricted to the teaching experience
itself, because the subject matter was inevitably basic in nature

and had already been mastered by that point in their academc
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careers. The level of know edge involved in their dissertation
.research was by definition far nore advanced than the materi al
they were required to teach as GSIs.

| feel it inportant to note at this point in my discussion
that it is beyond dispute that being exposed to teaching furthers
t he educational goals of those graduate students who seek careers
in academ a. That, of course, does not end the analysis. First,
it nmust be renenbered that the Ph.D. is a research degree and
that the dissertation is the educational focus of every Ph.D.
candi date. Those who testified that they seek academ c careers
al nrost universally aspire to a professorial position at a
research institution like the University of California, Berkeley.
This is consistent with University testinony that the departnents
seek to groomtheir graduates for such positions.

Wil e the enphasis on research as opposed to teaching at
such institutions is the subject of some criticism the record
clearly establishes that the subject and quality of a graduate
student's research is by far the nost inportant measure Qf future
enpl oyability. The evidence established that, though
universities are not disinterested in teaching experience
(particularly if the student had conplete responsibility for
teaching the course, which few GSIs have), their prihary concern
is the dissertation research. And once hired, it is the
prof essors' continued research which is the major factor in their

career advancenent.
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Wil e the educational value of the GSI positions cannot be
wdenied, it sinply pales in conparison to the dissertation and
other required degree work in terns of the students' educational
obj ectives. The evidence is overwhelmng that the students'
notivation in taking these positions is primarily economc. To
them it is a job. These jobs do have the added benefit of
provi ding sone relevant training (as would any job related to the
subject matter of their field of study), but also have the
conveni ence of being on canpus and half-tinme (obviously, full-
time work woul d make degree progress very difficult and off-
canpus half-time work is certainly not readily avail able).

V%en.properly focussing on the students' objectives, and
recogni zing that in accordance with Regents the first prong of
the required balancing test is akin to the NLRB' s primary purpose
test, it is abundantly clear that the evidence in favor of the
predom nance of educational objectives is weak. In conparison
the evidence of educational objectives in Regents. where
housestaff were found to be covered, was stronger in two
fundanmental respects. One, the residency programwas required,
whereas GSI positions are nornmally voluntary. Two, the services
provi ded by housestaff were nore directly related to their future
careers as doctors than the services provided by GSIs. Not all
GSls will seek academc positions that wll require teaching, and
of those who do, for nost, their research will be the focus of

their careers.
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Since the students' primary purpose is not educational, but
-economc, it is questionable whether it is even necessary to
address the services side of the equation before concluding that
GSls neet the statutory test for inclusion under HEERA (subject
to considerations of effectuating the purposes of the Act).
Nevertheless, | nowturn to the services perforned.

There is no dispute that the contribution of GSIs to
under graduate teaching is substantial. As the nmgjority notes,
GSls are responsible for 58 percent of the |ower division class
neetings and are also involved in the teaching of sone upper
di vision courses. Wiile the nmajority makes a point of stating
that the University could instead hire nonstudent instructors, |
fail to see what particular relevance that has. The fact is that
the University has structured its provision of undergraduate
teaching to rely heavily on GSIs and the testinony of both
Associ ation of Graduate Student Enployees (AGSE) and University
Wi tnesses confirns that a major restructuring of the University's
under graduat e programwoul d be necessary if GSIs were no |onger
utilized. Thus, as now structured, GSIs are critical to the
fulfillment of the University's undergraduate teaching m ssion.
As the ALJ noted, the G aduate Division dean's introduction to
t he Handbook on Teachi ng acknow edges that undergraduates have
nore contact with GSIs than with regular faculty and states that
teaching assistants are the "single nost inportant link the

under graduates have to Berkeley in the first years.”
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The critical nature of the GSIs contribution to
under graduate teaching is not unlike that of the housestaff's
contribution to patient services. Both provide a significant
anount of the services required to be provided by the
institution, with little supervision. Wile housestaff work many
more hours than do GSIs, as the ALJ astutely observed, when
conmparing hours_one must consider the nature of the underlying
m ssi on. Housestaff are contributing to the operation of
hospitals where patient care is provided 24 hours a day 7 days a
week. The teaching m ssion of the University in this case does
not involve such hours of coverage. Thus, neasured agai nst that
educational mssion (or, in other words, once the scale is
recalibrated), the contribution of GSls is conparable to that of
housest af f.

In sum when the proper test is used and the rel evant
factors considered, the educational objectives of GSIs in their
work in the disputed classifications are of |esser magnitude than
those found in _Regents. and certainly pale in conparison to those
of GSRs'. \When viewed in terns of the GSIs' primary notivation,
it is clear that econom c considerations control. This, coupled
with the undi sputed evidence of the vital contribution GSIs nmake
to the provision of undergraduate education, nekes it rather easy
to conclude that the educational objectives of the GSIs are
subordinate to the services they perform In fact, a conparison

of the findings in Regents with the evidence in this case conpels
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t he conclusion that, if housestaff are covered by HEERA, then
.GSI's nmust be as well.

Bef ore addressing the issue of whether inclusion of GSIs
woul d effectuate the purposes of HEERA, | wll comrent on the
factors the mgjority has relied on in excluding GSIs. In ny
di scussi on above, | have addressed only the key factors that |
consider to be dispositive. In examning the mgjority's view of
the record, | wll discuss how various other factors either fai
to support the majority's viewor in fact support m ne.

The Mpjority's View of the Record

In concluding that the educational objectives of GSIs
predom nate over ‘the services provided, the majority relies on
the foll owi ng major findings: (1) the educational objectives (of
the students, faculty and adm nistration) are substantial; (2)
GSls are closely supervised by faculty nmenbers with whom t hey
have a nmentor relationship; (3) the indicia of student status
outwei gh the indicia of enployee status; (4) the noney paid to
GSls is really a stipend or a formof financial aid, and not a
sal ary; and (5) when there is a conflict, academc interests
ultimately prevail over enploynent interests. | wll address
each in order

As di scussed above, the mgjority inproperly focuses on the
University's subjective view of the educational objectives of
GSls rather than putting the required enphasis on the views of
the GSIs. | have also previously pointed out the danger of

applying the majority's expansive definition of educational

75



obj ectives without recognizing the relative inportance of
di fferent objectives. After noting briefly that nost of the GSIs
testified that their teaching work was of little value to them
and in fact interfered wwth their dissertation work, the majority
then goes on to recount, at length, the testinony of University
W tnesses who extolled the virtues of the GSI experience. Thus,
rat her than giving credence to the GSIs' testinony concerning
their main educational and career goals (in which teaching was a
small part), the nmgjority instead relies on others' opinions of
t he value of the GSI experience.
The majority summarized the non-GSlI testinony at p. 20:

Many of the professors who testified extolled

the benefits of the GSI experience in terns

of its being a valuable tool of preparation

for initially, the oral qualifying

exam nations and, later, the oral defense of

the dissertation. By teaching a course, the

GSIs not only cone away With a firner

under standi ng of the basic course materials,

but also with an increased ability to think

on their feet, organize their thoughts, and

communi cate clearly and effectively, all

skills befitting a scholar no matter what
.career path is taken.

This testinony not only fails to reflect objectives of the GSls,
but merely concerns the kind of peripheral benefits that accrue
from any expressive activity. The only benefit of any

significance is the exposure to teaching. Wile that benefit is

undeni abl e, the record clearly reflects that that is not what
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usual |y notivates students to take GSI positions.® Therefore,
under the analysis of Regents, it cannot be given great weight.

The majority nmakes nmuch of the nmentor relationship that
purportedly arises in the supervision of GSIs by faculty nenbers.
This is a classic exanple of the majority's habit of attributing
to all classifications characteristics that apply only to GSRs.
GSRs, it is true, have a close working relationship with their
research advisor and/or principal investigator that can be fairly
termed a nentor relationship. The supervision of GSIs by faculty
is, however, of a very different nature.

The supervision of GSlIs varies, depending on the faculty
menber and the course. In a few cases, weekly neetings are held .
where the profeséor and the GSIs discuss the progress of the
course. In other cases, no neetings are held except for an
initial orientation neeting at the beginning of the term In
nost instances, the interactions between GSIs and faculty arise
in response to a particular problem or issue that may
surface during the term Sone faculty menbers will also sit in
on a GSIs discussion or lab section if invited to do so. CSIs
who teach | anguage courses are provided with standard course
materials, but are otherwise fully responsible for the teaching
of the course, with essentially no supervision. It is also

inmportant to note that teaching associates and teaching fellows,

®The predoni nance of research over teaching, both in the
graduate students' pursuit of a Ph.D. and in their pursuit and
furtherance of academ c careers, is discussed above in ny
anal ysis of the educational objectives of GSIs.
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as opposed to teaching assistants, are often responsible for an
.entire course, "including both its instruction and its
content. These GSIs also receive little or no supervision.

Unl i ke GSRs, whose paid research is often coextensive or
related to their dissertation work, GSIs are nerely aiding in the
instruction of material which is to themvery basic (and in nost
cases, long since mastered). Their supervisor is not their
research advi sor (nor a pedagogi cal anal og), but sinply the
faculty nenber who has overall responsibility for the course.
The evidence clearly denonstrates that the faculty's, as well as
the University's, brinary aimin the use of GSls is the provision
of undergraduate education, not the training of graduate
students. To say that the infrequent contacts between GSIs and
faculty, which do not often directly touch on the devel opnent of
the GSIs' teaching prowess, create a "nmentor" relationship is a
gross mscharacterization of the record. In reality, faculty
menbers' relationship to GSIs is much nore akin to that of a
.supervi sor and _an enpl oyee.

The majority also puts great enphasis on the indicia of
student status in the present case that were not present in
Regents. Wiile it is true that in Regents indicia of student
status were nostly |acking, that was an unusual case in the
context of subdivision (f). Subdivision (f), by its terns, only
applies to students. Therefore, in the typical case there will,
by definition, be substantial indicia of student status. That,

initself, is not very probative of the issue at hand. As in
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nost cases arising under subdivision (f), there are also
significant indicia of enploynment.

GSls fill out the same array of enploynent forns as other
enpl oyees. Like other enployees, their salaries are adm nistered
by the administration's payroll office (and not through the
financial aid office, as are true sources of financial aid).

They are al so covered by the grievance procedure applicable to

ot her enpl oyees (though there is evidence that the University has
m stakenly routed sone grievances through the Dean of the
Graduat e Divi sion).

Appointnents are limted to half-time, but unlike the
majority I find little or no significahce inthis fact. Wile
the limt is designed, in part, to accommodate graduate students'
need to also conplete their degree work, this again is the type
of characteristic that is a virtual given under subdivision (f),
whi ch applies only to "student enployees whose enpl oynment is
contingent on their status as students." NMoreover, the evidence
al so shows.-that the half-time limt is also notivated by the fact
t hat those who work nmore than half-tine cannot be counted as
full-time students (which has an inpact on state funding).
Simlarly, the University's four-year limt on GSI services is of
no great significance. Not only are such limts commonpl ace
anong non-tenured acadenm ¢ enpl oyees, but readers and tutors are
subject to the same rule; yet, the University has conceded t hat

they are covered by HEERA
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Wiile GSRs normally receive residency units’ for their paid
research, GSIs receive that credit only where fulfilling the
teaching requirenent (in one of the 16 departnents that require
sonme teaching) or for taking the pedagogy course of f ered by sone
departnents. Thus, as a general rule, GSIs receive no unit
credit for their services. Wile the University's layoff policy
does not apply to GSlIs, ostensibly because academ c
considerations are viewed as taking precedence, it is also true
that GSI appointnents are nade on a limted-termbasis, which
woul d make "layoffs" inapplicable anyway (the University may
instead sinply not reappoint the GSI).

GSls do not receive the sane array of benefits as do other
enpl oyees. They are not provided health benefits (they already
receive limted coverage through their status as students),
vacation, sick |eave, retirenent benefits, short-termdisability
insurance or life insurance. It is not clear fromthe record if
this is true only of the disputed classifications, or is also
t'ypi cal of-other .part-tinme or Iin1ted-terh1appointnents.
Moreover, this is an issue on which the GSls may appropriately
seek to baragain.

The majority concludes that the salary received by GSIs is
really just a stipend (or a formof financial aid). This

characterization is used as a buzzword throughout the majority

'Residency units count only toward the 12-unit requirement
for full-time student status and do not count toward degree
requirenents.
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opinion in an attenpt to bolster the analysis. The mgjority
bases.its characterization on three main factors: (1)-the use of
GSI positions as a recruitment tool; (2) the basis for fixing
salary levels; and (3) the criteria used for appointnent and

r eappoi nt nent.

A few departnments, particularly the sciences, use
appointnents to the disputed classifications as a recruitnent
tool to attract highly sought after studenté. VWhile nostly it is
done with GSR positions, which I have agreed should be excluded
fromcoverage, it is sometinmes done with GSI positions as well.
Unlike the majority, | fail to see any significance in this
occasi onal practice. Mst graduate students do not have the
necessary independent wealth or grants or fellowships to all ow
themto avoid at least part-time work while enrolled. A
guarantee of such a job would certainly be attractive to such a
prospective student. However, this hiring practice, which
applies, in any event, to only atiny fraction of GSIs, does not
transformwhat is otherwse a job into a formof financial aid.

The majority also goes to great lengths to establish that
GSl salary levels are set in a manner inconsistent with the
noti on of conpensation for services. This argunent is based on
the assertion that non-market factors are used in setting the
salary levels. Yet, the mgjority admts that the major criterion
is what conpeting institutions are paying. |Is that not a
"market"-related criterion? The majority also notes that the

Uni versity considers the cost of living in the area, including
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the cost of tuition and fees. Moreover, the majority finds it
.significant that the University does not operate froma profit
notive, but seeks to efficiently direct its resources so as to
attract the best candidates while, at the sane tinme, spread those
resources around so as to nmaxim ze the nunber it can enploy. Are
t hese not the sane kinds of considerations that go into any
academ c enploynment at a public institution? The majority's
attenpt to draw distinctions with enploynment in the private
sector is sinply nmisplaced.?

Lastly, the majority puts great weight on its assertion that
the manner in which GSIs are hired mlitates against calling
their salary a salary. The record shows that only 30 percent of
departnents take financial need into account at all. By far, the
two nost significant criteria are meri t (the applicant's
famliarity with the subject matter and prior experience) and the
department's staffing needs. |In characteristic fashion, the
majority lists all the criteria nmentioned by all w tnesses
Wi t hout bothering to distinguish which are the nost inportanf.

It is critical to renmenber that not all those who apply
receive GSI positions. Reappointment is alsd based primarily on
merit, with consideration given to the evaluations GSIs receive
fromthe students. Wile, in theory, graduate students

continued satisfactory progress toward their degree is also taken

®The majority also relies on the fact that the level of
conpensation does not relate neatly to the nunber hours worked.
This, of course, is true of nost kinds of professional
enpl oynent .
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into account, the record established that this criterion is
rarely -applied. | do not want to overstate ny point. Academc
consi derations do sonetinmes cone into play in hiring GSI's, but
the record reflects that this happens primarily in extreme cases.
Several GSls testified that they continued to teach on a regul ar
basis despite cautions fromtheir research advisors that it was
interfering with their dissertation work, yet there was no
evidence that these individuals had any difficulty getting

r eappoi nt ed.

Relying on its view of the use of academc criteria in
appointing GSIs, the majority asserts that this denonstrates
that, when in conflict, academc interests prevail over
enpl oynent interests. This inquiry, the result of the majority's
"recalibration of the scale,” is purported to hold the key to
det er mi ni ng whet her educational objectives or the services
provi ded predom nate. Assumi ng, for the sake of argunent, that

this approach accurately reflects the interpretation of

subdi vision (f) rset out in Regents, the mgjority's application of
this approach is seriously flawed.

When conparing educational and enploynment interests, the
majority mstakenly focuses its inquiry on a theoretical
conflict between the graduate students' degree progress and their
application for enploynent as a GSI. No one woul d di spute that
graduate students' primary aimwhile enrolled at the University

is to get their degree. |If push came to shove between conpleting
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degree work and seeking or accepting a GSI position, there is no
‘question.that the degree would come first.®

The proper conparison would be to exam ne what woul d happen
when a conflict arose between degree work and the duties of a GCSl
who is already in that position. The record contains abundant
evidence relevant to this inquiry. It is undisputed that GSlIs
are expected to conpetently conplete their duties in a tinely
manner. It is also undisputed that, where there is a conflict
bet ween degree work and GSI duties, the GSI duties take
precedence. Testinony reveal ed that, when faced with such a
conflict, GSIs put off their degree work tenporarily. This was
t he very baéis for- the overwhel m ng body of testinony that GSI
work interfered with degree work.

‘In fact, the evidence shows that when GSIs are faced with
strict deadlines for both types of work, they go to their
professors (fromwhomthey are taking classes) or their research
advi sors and seek an extension of time to conplete their work.
The-deadlines-for GSI work (for exanple, the submtting of
grades) are, in contrast, viewed as immutable. It is rather
obvious that GSIs nust prepare for and teach their classes at the
schedul ed time and cannot put off these duties if it wll
interfere with degree work. Thus, assuming that the mpjority's

"recal i brated"” balancing test is probative of the issue before

°0f course, if the student could not afford to stay in
'school "wi t hout worki ng, *what woul d probably happen woul d be that
he or she would drop out tenporarily, in the hope of working and
savi ng enough noney to return at a |later date.

84



us, a proper application of the test unequivocally results in the
-.concl usion that educational objectives of GSIs are subordinate to
the services provided.

The Purposes of the Act

Lastly, having found that the GSIs' educational objectives
are subordinate to the services provided, | nowturn to the fina
inquiry: whether coverage of GSIs would effectuate the purposes
of the Act. I conclude that it would. | find the majority's
rationale for concluding otherwise to be w thout foundation.

First, the majority asserts that collective bargaining wll
interfere with the purported nmentor relationship between faculty
and graduate student enployees. As | explained above, this
argunment has sonme validity with regard to GSRs, but no such
relationship is created by the limted nature of the contacts
between faculty and GSIs. The majority also repeats its strained
characterization of GSI and GSR salaries as stipends. | wll not
repeat ny discussion above as to why this characterization is
i haccurate; : however, there is an additional comment the mgjority
has added that requires a response. The majority states, at page
51, that, because "the graduate students' major goal is to secure
a graduate level education that will serve their career
aspirations,” the focus of collective bargai ning on economc
issues would interfere wwth those goals. As the record clearly
denonstrates, GSI work (unlike nost GSR work) is usually
unrel ated to degree work.. Therefore, it is difficult to see how

the GSIs' goal of conpleting their degree work will conflict with
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collective bargaining restricted to issues involving GSI worKk.
In other words, this is but another exanple of the majority
m xi ng apples and oranges (GSIs being the apples and GSRs being
the oranges).

In attenpting to stress the academ c nature of GSI
enpl oynment, the nmajority badly m sstates the record by clai mng
that GSIs apply for these positions, generally, to acquire and
devel op the necessary educational skills to achieve their
educati onal objectives and, specifically, to learn a particul ar
subj ect, refresh one's background in fundanentals, or learn a
di fferent approach or perspective to a topic through a particul ar
prof essor or course. These notivations were not expressed by GS
W t nesses, but instead represent the subjective views of
University witnesses. The record is clear that the GSIs' primry
notivation is economc, i.e., they need a part-time job in order
to stay in school. Moreover, the record shows that the
substantive material of the courses taught is of a very basic
character that has already been mastered by the GSIs by the time
they are graduate students. Consistent with this basic truth is
t he evidence which shows that a factor considered in hiring GSIs

is their famliarity with the subject.

The majority clainms that "continuous novenment" anong
graduate students in and out of the disputed classifications
woul d nmake col |l ective bargai ning unfeasible due to the
instability it would cause. Though the majority does not explain

itself fully on this point, two sinple observations should

86



di spose of this argunent. One, the mgjority fails to recognize
‘that -nost GSIs appointnents are.for a full academ c year and that
other limted term enpl oyees are covered by the Act. Two, as the
ALJ so cogently observed, the sane argunent would apply to
readers and tutors, who the University concedes are covered by

t he Act.

Lastly, the majority warns of the interference with
educational policy matters that would result fromthe injection
of collective bargaining into the GSI program This is the sane
"Chicken Little"-type argunent that the California Suprenme Court
so resoundingly rejected in Regents:

Mor eover, the University's argunent is
premature. The argunent basically concerns
the appropriate scope of representation under
the Act. (See sec. 3562, subd. (qg).) Such

- issues will undoubtedly arise in specific
factual contexts in which one side w shes to
bargain over a certain subject and the other
side does not. These scope-of-representation
i ssues may be resolved by the Board when they
arise, since it alone has the responsibility
"[t]o determne in disputed cases whether a
particular itemis within or without the
scope.of representation.” (sec. 3563, subd,
(b).)

(41 Cal .3d at p. 623.)

The key point nade by the court in Regents is that the
University is not obligated to bargain over matters of
educational policy, thus, collective bargaining need not cause
any interference with those matters. HEERA contains very

specific limtations upon scope which address nmuch of what the
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majority clains to be concerned about. Section 3562, subdivision
(q) states, in pertinent part:

For purposes of the University of California
only, "scope of representation” nmeans, and is
limted to, wages, hours of enploynent, and
other terns and conditions of enploynent.

The scope of representation shall not

i ncl ude:

(1) Consideration of the nerits, necessity,
or organi zation of any service, activity, or
program established by |law or resolution of
the regents or the directors, except for the
ternms and conditions of enploynent of

enpl oyees who nmay be affected thereby.

(2) The anount of any fees which are not a
termor condition of enploynent.

(3) Adm ssion requirenents for students,
conditions for the award of certificates and
degrees to students, and the content and
supervi sion of courses, curricula, and
research prograns, as those terns are

i ntended by the .standing orders of the
regents or the directors.

+ - - L . - . - . L3 . . . . - - -

All matters not within the scope of
representation are reserved to the enployer
and may not be subject to neeting and
conferring, provided that nothing herein may
be..construed to limt the right of the

enpl oyer to consult with any enpl oyees or
enpl oyee organi zation on any matter outside
t he scope of representation.

As the mgjority points out, HEERA expressly states that "it
is the policy of the State of California to encourage the pursuit
of excellence in teaching, research, and learning through the
free exchange of ideas .. ." (HEERA sec. 3561, subd. (c)).
However, the mgjority fails to nention that HEERA al so reflects

‘the Legislature' s finding that collective bargaining:in higher
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education is consistent wwth that policy. HEERA section 3560,
subdi vision (e) states:

It is the purpose of this chapter to provide
the nmeans by which relations between each
hi gher education enployer and its enpl oyees
may assure that the responsibilities and
authorities granted to the separate
institutions under the Constitution and by
statute are carried out in an atnosphere
which permts the fullest participation by
enpl oyees in the determ nation of conditions
of enploynment which affect them It is the
intent of this chapter to acconplish this
pur pose by providing a uniform basis for
recogni zing the right of the enpl oyees of
these systens to full freedom of association,
sel f-organi zati on, and designation of

- representatives of their own choosing for the
pur pose of representation in their enploynent
relationships with their enployers and to
sel ect one of these organizations as their
excl usive representative for the purpose of
nmeeting and conferring.

VWhile the majority may di sagree, the Legislature has found
that collective bargaining for academ c enployees is consistent
with the educational policies of this state. Nevertheless,

subdi vision (f) of section 3562 does provide the Board with the

authority- to.exclude from coverage those student enpl oyees whose

enpl oyment is of a particular nature that nmakes collective

bargai ning i nappropriate despite t he Legi slature's findings.
However, as pointed out above, the majority has failed to cite
legiti mte reasons why GSI enploynent is of such a nature. Since
ny review of the record has reveal ed no additional reasons, the

i nescapabl e conclusion is that coverage of GSIs would effectuate

t he purposes of the Act.
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Concl usi on

In sum | would-affirmthe ALJ's conclusion that GSRs shoul d
be excluded from coverage due to the strong evidence that
educati onal objectives prédoninate in the vast mpjority of such
"positions. | would not, however, carve out those whose work has
been shown to be unrelated to their educational objectives, due
to the infeasibility of accurately and consistently identifying
such i ndividual s.

| would also affirmthe ALJ's finding that GSIs are covered
by the Act. The evidence showed unequivocally that the GSIs'
notivations (which is the proper inquiry pursuant to Regents)
.were primarily economic and that educational objectives played a
small part in their GSI work. This, coupled with the undi sputed
~evidence of the substantial, if not critical, contribution of
GSls to the provision of undergraduate education, dictates the
conclusion that the GSIs' educational objectives are subordinate
to the services provided. In fact, the evidence in favor of this
conclusion is even stronger than that in Regents. Thus, if
housestaff are covered by the Act, then GSIs nust be as well.

The majority reaches a different conclusion as to GSI's
t hrough several basic analytical flaws. First, the majority
“m sconstrues Regents and inproperly enphasizes the University's
subj ective views of the purposes of the GSI work. Secondly, the
majority badly msstates the record, often citing evidence in
support of its conclusion concerning GSIs which, in fact,

pertains only to GSRs. Ironically, a nore |ogical application of
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the majority's own analysis concerning the need to "recalibrate
*the scale" and exanfne whi ch duties prevail when there is a
conflict enphatically denonstrates the predom nance of the GSI
duties (over degrée wor K) .

Lastly, the majority warns of the danger to educati onal
interests that would result from coll ective bargaining. As
di scussed above, these are essentially argunents about the scope
of representation that are not only premature and unfounded
(given the specific scope |anguage in the statute), but were
rejected in Regents. The mpjority's analysis is so broad that it
woul d enconpass all conceivabl e student enployees. This sinply
does not conport with the plain | anguage of subdivision (f),
which reflects the Legislature's view that sone such enpl oyees
woul d be covered and sonme would not. The ALJ struck the proper
bal ance, but the majority rejects his proposed decision. The
majority's hostility to the result in Regents is only thinly-
di sguised. The majority's opinion clearly sends the signal that
the Board is drawing the line on the.coverage of student
enpl oyees. @G ven the abundant evidence that the educati onal
obj ectives of GSIs are subordinate to the services provided, one
must ask the question, if they are not covered, then who would
be? The answer is, clearly, no one. The nmgjority has thus

frustrated legislative intent as found by the court in Regents

and has effectively rewitten subdivision (f) to prohibit
coverage of student enployees whose enploynent has any rel ation

to their educational objectives.
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APPENDI X

NOTlI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-179-H,
Association of Graduate Student Enployees v. Regents of the
University_of California, in which all parties had the right to
participate, it has been found that the Regents of the University
of California has violated sections 3571(a) and (b) of the Higher
Educati on Enpl oyer - Enpl oyee Rel ations Act (HEERA) by refusing to
recogni ze certain classifications of graduate student enployees
at the University of California at Berkeley as enployees for
pur poses of HEERA, and by refusing to provide payroll deductions
for union dues for such enpl oyees.

As a result of this conduct, we have been ordered to post
this Notice, and will abide by the followng, we wll:

A CEASE AND DESI ST FROM

1. Refusing to recognize graduate student enployees
enpl oyed at the University of California at Berkeley in the
classifications of Conmunity Teaching Fellow (Title Code 2305),
Nursery School Assistant (Title Code 2286), and Acting Instructor
(Title Codes 1401, 1407, and 1417) as enployees within the
meani ng of section 3562(f) of HEERA; and Association of G aduate
Student Enpl oyees as an enpl oyee organi zati on representing these
enpl oyees.

2. Refusing to inplenent payroll deductions of dues
‘for AGSE for such enpl oyees, upon request.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE H GHER EDUCATI ON
EMPLOYER- EMPLOYEE RELATI ONS ACT:

1. Inplenent payroll deduction of dues for the
Associ ation of Gaduate Student Enployees upon request of the
above-nmenti oned enpl oyees within the meaning of section 3562(f).

Dat ed: THE REGENTS OF THE UNI VERSITY OF
CALI FORNI A

" “Authori zed Representative

THI'S 1'S AN OFFI Cl AL NOTI CE. | T MUST REMAIN POSTED FOR THI-RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT
BE REDUCED | N SI ZE, DEFACED, ALTERED, OR COVERED BY ANY MATERI AL.,



